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A meeting of the Cumberland Local Planning Panel will be held via Electronic 
Determination on Wednesday, 12 May 2021. 

Business as below: 

Yours faithfully 

Peter Fitzgerald 
Acting General Manager 

ORDER OF BUSINESS 

1. Receipt of Apologies 

2. Confirmation of Minutes 

3. Declarations of Interest 

4. Address by invited speakers 

5. Reports: 

 - Development Applications 

 - Planning Proposals 

6. Closed Session Reports 
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Item No: LPP015/21 

DEVELOPMENT APPLICATION FOR 535 MERRYLANDS ROAD, MERRYLANDS 

Responsible Division: Environment & Planning  
Officer: Executive Manager Development and Building  
File Number: DA2020/0301    
  

 

Application lodged 25 May 2020 

Applicant S Restifa 

Owner Saba Property Development Pty Limited 

Application No. DA2020/0301 

Description of Land 535 Merrylands Road MERRYLANDS  NSW  2160 
Lot 15 Sec B DP 2815 

Proposed 
Development 

Demolition of existing structures, removal of trees and 
construction of a 90-bed residential aged care facility, including 
at grade car parking and associated site improvements (State 
Environmental Planning Policy (Housing for Seniors or People 
with a Disability) 2004) 

Site Area 7,746m2 

Zoning R2 Low Density Residential  

Disclosure of political 
donations and gifts 

Nil disclosure 

Heritage The subject site does not contain a heritage item, and is not 
located within the vicinity of the heritage item or heritage 
conservation area. 

Principal Development 
Standards 

Floor Space Ratio 
Permissible: 0.5:1 (HLEP 2013) / 1.0:1 (SEPP (HSPD) 2004) 
Proposed: 0.58:1 (calculated in accordance with SEPP (HSPD) 
2004) 
 
Height of Building 
Permissible: Max. 9m (HLEP 2013) / Max. 8m (SEPP (HSPD) 
2004) 
Proposed: Max. 9.3m (calculated in accordance with SEPP 
(HSPD) 2004) 
Clause 4.6 Written Request submitted for variation sought to 
building height 

Issues Flooding 
Building height 
Rear Setback 

SUMMARY: 

1. Development Application No. DA2020/0301 was received on 25 May 2020 for the 
demolition of existing structures, removal of trees and construction of a 120-bed 
residential aged care facility, including at grade car parking and associated site 
improvements.  
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2. Subsequent amendments have been made to the proposal to address matters 
raised by Council with respect to the number of storeys and flooding matters 
which has resulted in the proposal being reduced in scale from a 120-bed to 90-
bed residential aged care facility. 

3. The application is made pursuant to State Environmental Planning Policy 
(Housing for Seniors or People with a Disability) 2004 (SEPP (HSPD) 2004), 
which permits seniors housing development on land zoned R2 Low Density 
Residential, despite the provisions of any other environmental planning 
instrument. 

4. The application was publicly notified to occupants and owners of the adjoining 
properties for a period of 21 days between 3 June 2020 and 24 June 2020. In 
response, two (2) submissions were received. The amended plans and additional 
information submitted did not warrant re-notification of the application. 

5. The subject application has been assessed against the relevant provisions of the 
Environmental Planning and Assessment Act 1979, State Environmental 
Planning Policy (Housing for Seniors or People with a Disability) 2004, Holroyd 
Local Environmental Plan 2013 (HLEP) and Holroyd Development Control Plan 
2013 (HDCP). 

6. The proposal seeks the following numerical non-compliances which are 
considered supportable as discussed in detail elsewhere in the report:  

 

Control Required Provided % 
variation 

Building Height  
 
Clause 40(4)(a) of SEPP 
(HSPD) 2004 

Max. 8m  Max. 9.3m 16.25% 

Building Height  
 
Clause 40(4)(c) of SEPP 
(HSPD) 2004 

Max. single storey in 
height in the rear 25% 
area of the site 

2 storeys  100% 

7. The application is referred to the Panel as the proposal contravenes 2 
development standards by more than 10%.  

8. The application is recommended for approval subject to conditions in the draft 
Notice of Determination at Attachment 1. 

REPORT: 

Subject Site and Surrounding Area 

The subject site is legally identified as Lot 15 Sec B DP2815, and known as 535 
Merrylands Road, Merrylands.  The property has a site area of approximately 7,746m² 
with a frontage of 33.61m to Merrylands Road. The site has a gradual fall from the front 
to the rear of approximately 2.1m. 
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The subject site is situated on the northern side of Merrylands Road and adjoins Leeton 
Street Park to the rear of the site. An existing open grassed channel transverse the 
subject site along the western boundary. The property is currently occupied by a vacant 
dwelling house and vegetation. The site has been substantially vacant since 2009 or 
earlier. 

The subject allotment and properties adjoining the site directly to the east and part 
west are zoned R2 – Low Density Residential under the Holroyd Local Environmental 
Plan 2013.  

The immediate locality is characterised by low to medium density housing. 

 

Figure 1 – Aerial image of subject site outlined in yellow 

 

Figure 2 – Zoning Map. Subject site indicated in purple outline. 

 

Figure 3 – Street view of the subject site – Source: Google Maps 
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Figure 4 – View of the western boundary of subject site from Yoogali Street 

 

Figure 5 – Image of existing grass channel along the western boundary of the subject 
site 

Description of the Proposed Development 

Development consent is sought for the demolition of existing structures, removal of 
trees and construction of a 90-bed residential aged care facility, including at grade car 
parking and associated site improvements. 

Key features of the proposed development are as follows: 

Demolition: 

• Demolition of all existing structures on site and removal of 25 trees. 

Construction / site works: 

• Construction of a 2 storey residential aged care facility comprising 90 
beds/suites as follows: 

- Ground Floor: 42 suites, reception/lobby, common dining rooms, outdoor 
landscaped courtyard/gardens, nurse stations, kitchen, staff rooms, 
offices, linen room, cleaner’s rooms, waste rooms, and mechanical plant 
room. 
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- Level 1: 48 suites, dining rooms with terraces, sitting rooms, office, nurse 
stations, physio, and cleaner’s rooms. 

• Site preparation and stormwater works, including landscaping works. 

On-site car parking: 

• At-grade carpark accommodating 39 car parking spaces as follows: 

- 22 resident/visitor car parking spaces (including 4 accessible parking 
spaces); and 

- 17 staff car parking spaces. 

• Allocation has also been made for emergency vehicles and loading dock. 

Staff: 

• The proposed residential aged care facility is staffed and supervised 24 hours 
a day. 

• A maximum of 30 staff at any one time will be working at the proposed 
residential aged care facility. 
 

 
Figure 6 – Site Plan showing the proposed development at the subject site and 

relationship with adjoining properties 

BACKGROUND 

On 28 November 2018, a preliminary pre-lodgement meeting for a proposed residential 
aged care facility was held with the applicant and Council staff on site. 

On 7 May 2019, a pre-lodgement meeting was held for a proposed 114 bed residential 
aged care facility with at-grade car park, and associated site works (PDA/847). 
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Application History 

 

Date Action 

29 May 2020 Development Application 2020/0301 lodged with Council. 

29 May 2020 The application was referred to Council’s internal and external 
departments for review. 

3 June to 24 
June 2020 

The application was publicly notified to adjoining and opposite owners, 
and on Council’s website, and a notice placed on the site for 21 days. In 
response, two (2) submissions were received. 

30 July 2020 The application was deferred requesting the Applicant to submit legal 
advice pertaining to the issue of permissibility of the proposed 
development at the subject site having regard to Clause 4(6)(a) of SEPP 
(Housing for Seniors or People with a Disability) 2004. 

27 August 
2020 

The Applicant submitted legal advice pertaining to the permissibility of the 
proposed development at the subject site for review. 

9 October 
2020 

Correspondence was sent to the Applicant advising that the application 
could not be supported with respect to flooding and building height 
variation sought, inviting the Applicant to withdraw the application. 

5 November 
2020 

A meeting was held between the applicant and Council staff to discuss 
matters raised in Council’s letter dated 9 October 2020. At this meeting, it 
was concluded that Council would provide further clarification with respect 
to the flooding issues and bulk and scale matters raised to enable the 
applicant to provide additional information in response. 

11 November 
2020 

Council provided the applicant with further clarification and additional 
information required to satisfy flooding and height concerns.   

28 January 
2021 

The applicant advised that results of the flood modelling identifies that the 
proposed building would need to be raised by 1.0m to be above the PMF 
levels and requested Council’s response to the proposed additional 
height. 

4 February 
2021 

Correspondence was sent to the applicant advising that the request to 
increase the building height by 1m would result in the building having a 
maximum height of approximately 11.9m and cannot be supported. It was 
recommended that the proposal be amended to be a maximum of 2 storey 
in height and that all flooding and stormwater matters previously raised 
by Council be addressed. 

19 March 
2021 

Amended plans and documents prepared in response to Council’s 
information request submitted for review. 

12 May 2021 Application referred to CLPP for determination. 

Applicants Supporting Statement 
 
The applicant has provided a Statement of Environmental Effects (SEE) prepared by 
City Plan dated 27 February 2020 and revised SEE prepared by City Plan dated 19 
March 2021, in support of the application. 
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Contact with Relevant Parties 

The assessing officer has undertaken a site inspection of the subject site and 
surrounding properties and has been in regular contact with the applicant throughout 
the assessment process. 

Internal Referrals 

Development Engineer 

The subject site is identified as being impacted by the 1% AEP storm event, and 
portions of the site is identified as High Hazard Flood and Floodway. To ensure safety 
of aged care residents, the building has been designed with finished floor levels set 
above the PMF flood level for safe refuge (FFL 35.00m AHD). 

The building is to be constructed to withstand the anticipated hydrostatic forces, 
flooding and overland flow. 

Flood modelling carried out further indicates that the proposed development will have 
negligible overall difference in flood depth and flood velocity (pre to post) immediately 
upstream or downstream during the 1% AEP flood event. Additionally, pier construction 
and flood storage is provided within the site below the 1 in 100 year flood levels has 
been increased to ensure that there is no significant increase in flood levels and no 
exacerbation of the flooding on neighbouring and downstream properties. 

A culvert system has also been designed through the site to collect and drain the 
traversing overland flow from Merrylands Road and direct towards the reserve (Leeton 
St Park). 

The proposal has been accompanied by detailed stormwater plans, Overland Flow 
‘Flood’ Assessment (Ref No. 200439_Flood, Rev C, prepared by Quantum Engineers, 
dated 13/04/2021), and Stormwater Report (Rev 04, prepared by Henry & Hyams, 
dated April 2021).  

Council’s Development Engineer has outlined that the justification provided in Section 
9.3 of the Overland Flow ‘Flood’ Assessment is considered satisfactory. Flood warning 
system and Flood Evacuation Strategy have been proposed as part of the report to 
minimise the risk of flood to occupants. The FFLs of the building ensure safe refuge 
for staff and residents within the building. Early stage off-site evacuation can 
commence prior to the PMF flood event occurring, whereby the evacuation point will 
further east of the site, towards the frontage of No. 469 Merrylands Road, Merrylands, 
which is identified as an area located outside the PMF flood extents.  

No objections are raised to the proposal subject to the imposition of recommended 
conditions requiring the above stated drainage, civil and flood management works on 
site to ensure safety and protection from flood. 
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Figure 7 – Off-site Evacuation Route (Extract from Overland Flow Flood Assessment, 
prepared by Quantum Engineers, Rev C, dated 13 April 2021) 

 

Figure 8 – On-site Evacuation Route (Extract from Overland Flow Flood Assessment, 
prepared by Quantum Engineers, Rev C, dated 13 April 2021) 

Environment and Health 

The development is on land that will be impacted by road noise and vibration as 
identified by State Environmental Planning Policy (Infrastructure) 2007. Council’s 
Environmental Health Officer has reviewed the submitted Acoustic Report prepared by 
Acoustic Logic, dated 20 February 2020; and submitted plans, and advised the 
proposal is acceptable with respect to road noise, subject to compliance with 
conditions.  

However, Council’s Environmental Health Officer has advised that the submitted 
Acoustic Report has not undertaken an assessment of noise from mechanical plant to 
ensure appropriate plant selection and room design prior to construction. In this regard, 
noise impacts resulting from mechanical plant has not been addressed and it is 
uncertain as to how noise and vibration from mechanical plant on site will be managed 
to meet the set criteria. This matter has been resolved via the imposition of conditions. 
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Tree Management Officer  

Council’s Tree Management Officer has reviewed the proposal and considers the 
proposed tree removal and planting and landscape works acceptable, subject to 
compliance with recommended conditions. 

Waste Management 

Council’s Waste Management Officer has reviewed the proposed development and 
advises that the proposal is generally satisfactory subject to safe manoeuvring of a 
10.5m heavy rigid waste vehicle for on-site collection. 

External Referrals 

Transport for NSW 

The proposed development was referred to Transport for NSW (TfNSW) in accordance 
with Clause 101 of State Environmental Planning Policy (Infrastructure) 2007 for 
concurrence. 

Correspondence from TfNSW dated 25 August 2020 outlined that no objections are 
raised by TfNSW subject to Council being satisfied with the proposed access 
arrangements in terms of safety and efficiency and the inclusion of the following 
requirements in any determination issued: 

1. The proposed development will generate additional pedestrian movements in the 
area. Pedestrian safety is to be considered in the vicinity. 

2. The layout of the proposed car parking areas associated with the subject 
development (including driveways, grades, turn paths, sight distance 
requirements in relation to landscaping and/or fencing, aisle widths, aisle lengths, 
and parking bay dimensions) should be in accordance with AS2890.1-2004, 
AS2890.6-2009 and AS2890.2-2018 for heavy vehicle usage. Parking restrictions 
may be required to maintain the required sight distances at the driveway. 

Endeavour Energy  

The proposed development was referred to Endeavour Energy in accordance with 
Clause 45 of State Environmental Planning Policy (Infrastructure) 2007. No objections 
were raised by Endeavour Energy with respect to the proposal. 

NSW Police  

The application was referred to NSW Police for comment regarding CPTED. Response 
dated 10 June 2020 indicates that the proposal is satisfactory subject to conditions.  

PLANNING COMMENTS 

The provisions of any Environmental Planning Instruments (EP&A Act s4.15 
(1)(a)(i)) 

(a) Water Management Act 2000 
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Correspondence dated 15 September 2020 received from Natural Resources Access 
Regulator  (Water NSW) outlined that the existing open grassed channel located along 
the western boundary of the subject site is not identified as a watercourse, and as such 
a controlled activity approval is not required to be obtained from Natural Resources 
Access Regulator for the proposed works. In this regard, the proposed development is 
not identified as ‘Integrated Development’ pursuant to Section 91(2) of the Water 
Management Act 2000. 

State Environmental Planning Policies 

(a) State Environmental Planning Policy (Housing for Seniors or People with a 
Disability) 2004 

SEPP (Housing for Seniors or People with a Disability) 2004 aims to provide access to 
affordable housing for older people, people with disability and those on low income. 
The proposed development has been assessed and found to generally comply with 
the provisions of the SEPP (Housing for Seniors or People with a Disability) 2004.  

A comprehensive assessment against the provisions of the SEPP (Housing for Seniors 
or People with a Disability) 2004 has been undertaken, and is provided at Attachment 
2. The following table sets out the SEPP (HSPD) 2004 non-compliances, which are 
considered supportable as discussed in detail below: 

 

29 Consent Authority to Consider Certain Site Compatibility Criteria for 
Development Applications to which Clause 24 Does Not Apply 

 (1)   This clause applies to a 
development application made 
pursuant to this Chapter in 
respect of development for the 
purposes of seniors housing 
(other than dual occupancy) to 
which clause 24 does not 
apply. 

Note. Clause 24 (1) sets out the 
development applications to 
which that clause applies. 

 
(2)  A consent authority, in 

determining a development 
application to which this clause 
applies, must take into 
consideration the criteria 
referred to in clause 25 (5) (b) 
(i), (iii) and (v). 

 
(3)  Nothing in this clause limits the 

matters to which a consent 
authority may or must have 
regard (or of which a consent 
authority must be satisfied 

The subject site is not identified as requiring a 
Site Compatibility Certificate. In this regard, 
Clause 24 does not apply to the proposed 
development.  
 
In accordance with Clause 29(1) & 29(2), the 
consent authority is required to consider criteria 
referred to in Clause 25(5)(b)(i), (iii) and (v). 
 
The proposal satisfies Clause 25(5)(b)(iii) and (v) 
with respect to access to services and 
infrastructure, and appropriate bulk and scale. 
 
Clause 25 (5) (b) (i) states the following: 
 
(b)  is of the opinion that the proposed 
development is compatible with the surrounding 
land uses having regard to (at least) the 
following criteria— 
(i)  the natural environment (including known 
significant environmental values, resources or 
hazards) and the existing uses and approved 
uses of land in the vicinity of the proposed 
development, 
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under another provision of this 
Policy) in determining a 
development application to 
which this clause applies. 

Comment: 
The subject site is identified as being impacted 
by the 1% AEP storm event, and portions of the 
site shown as High Hazard Flood and is located 
within the flood way. Council’s Development 
Engineering has reviewed the proposal and 
outlined that the proposed residential aged care 
facility has been designed to have minimum 
finished floor levels set above the PMF flood 
level to ensure safe refuge for future occupant. 
Pier construction, flood storage and a culvert 
system has also been provided to collect and 
drain the traversing overland flow from 
Merrylands Road and direct towards the 
reserve (Leeton St Park), to not result in a 
significant increase in flooding on neighbouring 
properties. Furthermore, an appropriate flood 
evacuation plan has been provided. In this 
regard, the proposal is considered to satisfy 
Clause 25(5)(b)(i) of SEPP (HSPD) 2004 as it 
has been designed appropriately to respond to 
the environmental constraints of the site. 

33 Division 2 Design principles 
Neighbourhood Amenity and 
Streetscape 
 
The proposed development should: 

 
(g) Be designed so that no building is 
constructed in a riparian zone. 

 

Portions of the at-grade carpark and Blocks E, 
G & J are located within the riparian zone as 
mapped within HLEP 2013. A concrete culvert 
has been proposed to convey flows 
underground to ensure that a minimum 
freeboard of 500mm to the proposed FFL can 
be achieved. Council’s Development Engineer 
has reviewed the civil works proposed and is 
satisfied that the development has been 
designed, sited and managed appropriately in a 
manner which would minimise adverse 
environmental impacts. 

40 Part 4 Development Standards to be complied with 
Division 1 General 
Development Standards – Minimum Sizes & Building Height 

 (4) Height in zones where 
residential flat buildings 
are not permitted 
If the development is proposed 
in a residential zone where 
residential flat buildings are 
not permitted: 
 

(a) The height of all buildings 
in the proposed 
development must be 8 
metres or less, and 
Note. Development consent for 

 
 
 
Residential flat buildings are not permissible at 
the subject site. 
 
 
a) All buildings are in excess of 8m in height. 
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development for the purposes 
of seniors housing cannot be 
refused on the ground of the 
height of the housing if all of the 
proposed buildings are 8 
metres or less in height. See 
clauses 48 (a), 49 (a) and 50 
(a). 

 
(c) A building located in the rear 

25% area of the site must not 
exceed 1 storey in height. 

 
 
 
 c) Block J is located within the rear 25% of the 

site, and 2 storey in height.  
 
The Applicant has submitted a Clause 4.6 
written request to vary the height standards 
prescribed by Clause 40(4)(a) and (c). 
 
Refer to detailed assessment contained within 
the body of the report. 

48 Division 2 Residential care 
facilities 
Standards that cannot be used 
to refuse development 
consent for residential care 
facilities 
 
(a)  building height: if all 

proposed buildings are 8 metres 
or less in height (and regardless 
of any other standard specified 
by another environmental 
planning instrument limiting 
development to 2 storeys), or 

 
 
 
The building exceeds the 8m height limit. 
 
The Applicant has submitted a Clause 4.6 
written request to vary the height standards 
prescribed by Clause 40(4)(a). 
 
Refer to detailed assessment contained within 
the body of the report. 

(b) State Environmental Planning Policy No. 55 – Remediation of Land (SEPP 
55) 

Clause 7 of SEPP 55 requires Council to be satisfied that the site is suitable or can be 
made suitable to accommodate the proposed development. The matters listed within 
Clause 7 have been considered in the assessment of the development application. 

Matter for Consideration Yes/No 

Does the application involve re-development of the site or a change 
of land use? 

 Yes  No 

In the development going to be used for a sensitive land use (e.g.: 
residential, educational, recreational, childcare or hospital)? 

 Yes  No 
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Matter for Consideration Yes/No 

Does information available to you indicate that an activity listed below 
has ever been approved, or occurred at the site? 
acid/alkali plant and formulation, agricultural/horticultural activities, 
airports, asbestos production and disposal, chemicals manufacture 
and formulation, defence works, drum re-conditioning works, dry 
cleaning establishments, electrical manufacturing (transformers), 
electroplating and heat treatment premises, engine works, explosive 
industry, gas works, iron and steel works, landfill sites, metal 
treatment, mining and extractive industries, oil production and 
storage, paint formulation and manufacture, pesticide manufacture 
and formulation, power stations, railway yards, scrap yards, service 
stations, sheep and cattle dips, smelting and refining, tanning and 
associated trades, waste storage and treatment, wood preservation 

 Yes  No 

Is the site listed on Council’s Contaminated Land database?  Yes  No 

Is the site subject to EPA clean-up order or other EPA restrictions?  Yes  No 

Has the site been the subject of known pollution incidents or illegal 
dumping? 

 Yes  No 

Does the site adjoin any contaminated land/previously contaminated 
land? 

 Yes  No 

Has the appropriate level of investigation been carried out in respect 
of contamination matters for Council to be satisfied that the site is 
suitable to accommodate the proposed development or can be made 
suitable to accommodate the proposed development? 

 Yes  No 

Details of contamination investigations carried out at the site: 
 
A Detailed Site Investigation report prepared by GCA (report reference E2058-1, 
dated 22 April 2020) was submitted with the application. The report did not reveal 
any potential matters of concern with regard to contamination and concludes that the 
site is suitable for its intended use, providing the recommendations contained within 
the report are undertaken.  
 
Council’s Environmental Health Officer has reviewed the DSI report and determined 
that the site is suitable to support such a development given that the report provides 
that the site is suitable for the proposed use, and outlined conditions of consent to be 
imposed requiring the compliance with the recommendations of the DSI report. 
Notwithstanding, a standard condition of consent, to manage any unexpected finds 
during the course of the construction work, has also been recommended. 

(c) State Environmental Planning Policy (Infrastructure) 2007 (ISEPP) 

The provisions of the ISEPP 2007 have been considered in the assessment of the 
development application.  

Clause 45 - Development likely to affect an electricity transmission or distribution 
network 

The proposed development occurs within 5 metres of existing overhead electricity 
power lines. The proposed development was referred to Endeavour Energy in 
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accordance with Clause 45 of State Environmental Planning Policy (Infrastructure) 
2007. No objections were raised by Endeavour Energy with respect to the proposal.  

Clause 101 – Frontage to classified road 

The application is subject to clause 101 of the ISEPP as the site has frontage to a 
classified road being Merrylands Road. The proposed development was referred to 
Transport for NSW (TfNSW) in accordance with Clause 101 of State Environmental 
Planning Policy (Infrastructure) 2007 for concurrence. 

Correspondence from TfNSW dated 25 August 2020 outlined that no objections are 
raised by TfNSW subject to Council being satisfied with the proposed access 
arrangements in terms of safety and efficiency and the inclusion of recommended 
requirements, should approval be granted. 

Clause 102 – Impact of road noise or vibration on non-road development 

The site has frontage to a classified road being Merrylands Road, and the application 
is accompanied by an Acoustic Impact Assessment. Council’s Environmental Health 
Officer has reviewed the report and advised that appropriate measures are 
recommended to ensure acceptable noise levels are maintained for bedrooms from 
road noise. 

(d) Statement Environmental Planning Policy No 19 - Bushland in Urban Areas 
(SEPP 19)  

The subject site adjoins land reserved for public open space purposes, being Leeton 
Street Park, to the rear of the site. The proposal development is not considered to pose 
adverse impacts on Leeton Street Park. 

(e) State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017 

The proposal does not exceed the biodiversity offsets scheme threshold. Council’s 
Tree Management Officer has reviewed the proposal outlined that the vegetation 
removal is considered acceptable. Please refer to the DCP compliance table for further 
discussion. 

Regional Environmental Plans 

The proposed development is affected by the following Regional Environmental Plans: 

(a) Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005  

The subject site is identified as being located within the area affected by the Sydney 
Regional Environmental Plan (Sydney Harbour Catchment) 2005. The proposed 
development raises no issues as no impact on the catchment is envisaged. 

(Note: - the subject site is not identified in the relevant map as ‘land within the 
‘Foreshores and Waterways Area’ or ‘Wetland Protection zone’, is not a ‘Strategic 
Foreshore Site’ and does not contain any heritage items. Hence the majority of the 
SREP is not directly relevant to the proposed development).  
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Local Environmental Plans 

Holroyd Local Environmental Plan 2013 

The provision of the Holroyd LEP 2013 is applicable to the development proposal. It is 
noted that the development exceeds the maximum LEP building height and FSR 
permitted for the site.  

(a) Permissibility: - 

The proposed development is defined as a ‘seniors housing’, which is not listed as a 
permitted land use with consent on R2 zoned land pursuant to HLEP 2013. 

The proposed development is made pursuant to SEPP (Housing for Seniors and 
People with a Disability) 2004. In accordance with Clause 4(1)(a)(i) of SEPP (HSPD) 
2004, the Policy applies to land that is zoned primarily for urban purposes or land that 
adjoins land zoned primarily for urban purposes, but only if development for the 
purposes of dwelling houses is permitted on the land.  

Dwelling houses are a land use permitted with consent at the subject site pursuant to 
HLEP 2013. 

In this regard, seniors housing in the form of residential care facilities are permitted at 
the subject site in accordance with Clause 4(1)(a)(i) of SEPP (HSDP) 2004. 

(b) LEP Building Height & Floor Space Ratio development standards 

The maximum Building Height and Floor Space Ratio development standards 
applicable to development at the subject site as follows: 

Development Standard Yes No N/A Response 

4.3   Height of buildings 
Max. 9 metres  

 
 

 
 
 

 
 
 

 
 
 

 
 

 
 

 
 
 

 
 
 

The maximum height of the 
proposed building is: 

• Max. 10.3-11.6m as 
calculated in accordance with 
the LEP definition of building 
height; and 

• Max. 9.3m as calculated in 
accordance with the SEPP 
(HSPD) 2004 definition of 
height. 

 
The Applicant has submitted a 
Clause 4.6 written request to 
vary the building height 
standards prescribed by SEPP 
(HSPD) 2004. Refer to detailed 
assessment below. 

4.4  Floor Space Ratio 
 Max. 0.5:1 
 (Max. GFA of 3,873m²) 
 

 
 
 

 

 
 
 

 

 
 
 

 

Clause 48(b) of SEPP (HSPD) 
2004 states that if the density 
and scale of a residential aged 
care facility when expressed as a 
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FSR is 1:1 or less, the standard 
cannot be used as ground for 
refusal. 

• The FSR of the proposal as 
calculated in accordance with 
the LEP definition of GFA is: 
0.54:1. 
- Total GFA = 4,200m² 
- Ground Floor = 

2,151.8m² 
- Level 1 = 2,048.2m² 
 

• The FSR of the proposal as 
calculated in accordance with 
the SEPP (HSPD) 2004 
definition of GFA is: 0.58:1. 
- Total GFA = 4,523.9m² 
- Ground Floor = 

2,344.7m² 
- Level 1 = 2,179.2m² 

In accordance with Clause 5(3) of SEPP (HSPD) 2004, this Policy prevails to the extent 
of inconsistency with any other environmental planning instrument. 

Notwithstanding, a comprehensive assessment and compliance table of the proposal 
against the relevant planning controls and development standards applicable to the 
site under the Holroyd LEP 2013 is attached to this report in Attachment 3. 

(c) Clause 4.6 – Variations sought to maximum Building Height 

Clause 4.6 allows the consent authority to vary development standards in certain 
circumstances and provides an appropriate degree of flexibility to achieve better 
design outcomes. The consent authority may grant the exception as the Secretary’s 
concurrence can be assumed where clause 4.6 is adopted as per the Department of 
Planning Circular PS 18-003, dated 21 February 2018.  

Variations Sought 

The Applicant’s Clause 4.6 Variation Requests to SEPP (HSPD) 2004 Development 
Standards is contained at Attachment 10 – Appendix A & B. 

The applicant has submitted 2 written requests to vary Clause 40 Development 
Standards – Minimum sizes and building height, subclauses (a) and (c); contained in 
SEPP (HSPD) 2004: 

Clause 40(4) Height in zones where residential flat buildings are not permitted  

If the development is proposed in a residential zone where residential flat buildings are 
not permitted – 
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(a) The height of all buildings in the proposed development must be 8 metres or less, 
and 

Note – Development consent for development for the purposes of seniors housing 
cannot be refused on the ground of the height of the housing if all of the proposed 
buildings are 8 metres or less in height. See clauses 48 (a), 49 (a) and 50 (a). 

(b) A building located in the rear 25% area of the site must not exceed 1 storey in 
height. 

Based on various case laws established by the Land and Environment Court of NSW 
such as Four2five P/L v Ashfield Council [2015] NSWLEC 9, Randwick City Council v 
Micaul Holdings P/L [2016] NSW LEC7 and Zhang and anor v Council of the City of 
Ryde [2016] NSWLEC 1179, a 3 part assessment framework for a variation request 
proposed under clause 4.6 has been considered and an assessment of the proposed 
variance, following the 3 part test is discussed in detail below.  

The 3 preconditions which must be satisfied before the application can proceed are as 
follows: 

1. Is the proposed development consistent with the objectives of the zone? 

2. Is the proposed development consistent with the objectives of the development 
standard which is not met?  

3. a) Is compliance with the development standard unreasonable or unnecessary in 
the circumstances of the case? and; 

b) Are there sufficient environmental planning grounds to justify contravening the 
development standard and therefore is the applicant’s written justification well 
founded? 

Assessment of Variation sought to Clause 40(4)(a) of SEPP (HSPD) 2004: 

Clause 40(4)(a) The height of all buildings in the proposed development must be 8 
metres or less 
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Extent of variation sought  

It is noted that SEPP (HSPD) 2004 defines ‘height’ as follows: 

height in relation to a building, means the distance measured vertically from any point 
on the ceiling of the topmost floor of the building to the ground level immediately below 
that point. 

The maximum building height of the proposed development is 9.3m. The majority of 
the building which exceeds the 8m height limit comprises of the ceiling of Level 1. The 
extent of variation sought is detailed in Figures 9, 10 & 11 below. 

 

Figure 9 – Building height plane showing extent of 8m height variation sought in blue 

 
Figure 10 – Section plans showing extent of 8m height variation sought in red 
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Figure 11 – Section plans showing extent of 8m height variation sought in red 

1. Is the proposed development consistent with the objectives of the zone? 

Zone R2   Low Density Residential 

1   Objectives of zone 

• To provide for the housing needs of the community within a low-density 
residential environment. 

• To enable other land uses that provide facilities or services to meet the day to 
day needs of residents. 

• To allow residents to carry out a range of activities from their homes while 
maintaining neighbourhood amenity. 

Applicant’s justification: 
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Planner’s comment:  

The proposal is for the purposes of a residential aged care facility, which is consistent 
with the R2 zone objectives as it provides for the housing needs of the community, 
specifically the ageing population of the locality. The residential aged care facility also 
includes on-site services which provides residents with access to carry out a range of 
activities in their home setting. 

2. Is the proposed development consistent with the objectives of the development 
standard which is not met?  

Applicant’s justification:  

The Applicant has referred to De Stoop v Ku ring gai Council [2010] NSWLEC 1019 
and Pathways Property Group Pty Ltd v Ku-ring-gai Council [2017] NSWLEC 1486; to 
derive the assumed intent/purpose (objectives) of the height standard in Clause 
40(4)(a) as follows: 

• To ensure that the development is compatible, by virtue of its bulk and scale, 
with the existing and desired future character of the area; 

• To not cause unreasonable amenity impacts on adjoining developments. 

Justification provided by the Applicant based on the above assumed objective of the 
height standard is as follows: 

Bulk and scale 

Consistent with the heights of the adjoining development, the proposed RACF will be 
two storeys. The height contravention is a result of the flood hazard of the land which 
required a minimum FFL of RL 35000 to ensure that it is compatible with the raised 
flood planning levels. As such, the built form is consistent with and appropriate to the 
desired future character of the site, ensuring compatibility with the streetscape by virtue 
of its scale and high-quality design which reduces building bulk when viewed from the 
public domain.  

The proposed development provides a significant setback to the adjoining boundaries 
to allow for a variety of deep soil landscaping, including canopy trees (such as rough-
barked apple, forest red gum and lemon scented myrtle) expected to reach mature 
heights of 20 metres to reduce the perceived bulk and scale of the development.  

The proposed development is compatible, by virtue of its bulk and scale, with the 
existing and desired future character of the area. The areas of contravention have been 
positioned away from the front setback of the site, which will reduce the developments 
bulk from the streetscape. Through careful architectural treatment and choice of 
materials, the building will be consistent with other two storey developments within the 
locality. To further reduce the bulk and scale of the development, sympathetic 
landscaping is proposed incorporating a variety of large canopy trees.  

The overall bulk and scale of the building remains similar to a height compliant 
development, only with the emphasis on the vertical plane rather than the horizontal 
plane. A height compliant scheme with the same compliant FSR (of 0.75:1) would take 



Cumberland Local Planning Panel Meeting 
 12 May 2021 

Page 25 

up more site area and reduce the extent of setbacks and associated landscaping 
(which in the non-compliant scheme) assists in reducing the apparent bulk and scale 
of the building.  

Views  

Views from surrounding properties will not be largely affected as a consequence of the 
contravention of the development standard. Views in the surrounding area are 
generally limited to street level views, sky and some canopy trees. 

Overshadowing 

Team 2 Architects have prepared detailed shadow diagrams for the proposal. These 
demonstrate the proposed seniors housing development above the 8m height standard 
within the R2 zoned land would protect the amenity of neighbouring properties in 
relation to sunlight, despite the non-compliance with the height standard. 

Privacy 

Where the proposed contraventions occur, there is a proposed setback of 6 metres to 
the site’s eastern property boundary and 13.87 metres to the site’s western property 
boundary. The proposed setbacks, together with the considered design of the 
proposed development ensures there would not be an unreasonable impact in terms 
of privacy as a result of the scheme. 

Visual Impact 

The areas of contravention will not have a visual impact as the two-storey development 
is consistent with surrounding development heights. As discussed above, the height 
contravention is located away from the front setback to limit the building’s visual 
presence onto the streetscape. The additional height, as a result of raised flood 
planning levels, does not cause the building to appear overly dominant or bulky. Design 
features including setbacks, articulation, materials and associated landscaping, make 
the proposed development compatible with the existing and future character of the 
area.  

Planner’s comment:  

Clause 40(4) of SEPP (HSPD) 2004 does not contain objectives which specify the 
intent of the prescribed height standards.  

The proposed development is considered to be consistent with the derived assumed 
intent/purpose (objectives) of the height standard in Clause 40(4)(a), for the following 
reasons: 

• The immediate area is characterised by single and two-storey low to medium 
density housing developments. It is expected that future development at the 
subject site and in the immediate vicinity of the site would be a maximum of 2 
storey/9m in height, having regard to the HLEP 2013 building height standard 
applicable to the site and adjoining properties.  
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• The subject site is identified to as a High Flood Risk area and is located within 
the flood way. The proposed development has been designed with elevated 
finished floor levels of RL 35.00 to achieve the required flood planning level of 
the site and ensure the safety of the aged care facility residents. 

• The proposed development is 2 storey in height, and setback a minimum 
distance of 6m from the eastern boundary. The finished floor level of the 
ground floor of the proposed development is set approximately level with the 
top of the 1.8m high common boundary fence of dwellings at 529 Merrylands 
Rd. Blocks A, B, C, D & E comprise of elevated floor levels, and are setback a 
minimum distance of 6m from the eastern boundary for both the ground and 
first floor levels. Visual privacy is adequately maintained between properties, 
noting that the design of the east facing suite windows of Blocks A-E (inclusive) 
comprise of solid elements with translucent corner windows, which restrict 
direct overlooking to neighbouring properties.  

• Greater setbacks are provided from the proposed development to the western 
boundary, as a result of the location of the at-grade car park along this 
boundary. The proposed building provides a minimum setback of 13m, 
increasing to 20m and 30.5m to western boundary. 

• The two-storey height and massing of the building across the site with 
recessed elements between blocks, adequate setbacks to site boundaries, 
and perimeter landscaping, is considered to present an appropriate built form 
when viewed from neighbouring properties and public domain. 

• Suite windows facing both the eastern and western boundary have been 
designed to provide adequate amenity for future occupants whilst ensuring 
privacy is maintained between neighbouring properties. 

• The ground floor landscape garden/courtyard is setback min. 6m from the 
common boundary. The garden/courtyard is raised approx. 2-2.3m above the 
existing ground levels and considered to result is visual privacy and 
overlooking impacts to neighbouring properties’ private open space areas.  

• Landscaping is proposed along the eastern boundary which comprises of a 
mix of tree plantings with a mature height of 1-10m. This is considered to 
address overlooking concerns from the proposed development. 

• In addition, the 6m setback provided from the terrace, and the existing 1.8m 
high eastern boundary fence is considered to obscure direct sight lines to the 
rear yard of the neighbouring dwellings. The mature perimeter landscaping 
proposed along the eastern boundary will also ensure that privacy is 
maintained between properties having regard to the elevated floor levels of the 
courtyard. 

In this regard, the Clause 4.6 variation sought is considered acceptable as the design 
of the proposal is compatible with both the existing and future desired character of the 
locality, and does not result in adverse amenity impacts on neighbouring properties.  
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3. a. Is compliance with the development standard unreasonable or unnecessary in 
the circumstances of the case? And; 

Applicant’s justification:  

Bulk and scale  

As identified in Figure 8 and 9, the roof will appear as an angled, rounded iron mansard 
which will reduce the visual impact of bulk and scale as well as softening the 
appearance of the building through a rounded finish. The contrast between building 
materials and the lightweight nature of the iron roof serves to visually reduce the bulk 
and scale of the proposed development. The proposed building respects and 
harmonises with the surrounding residential area by setting back with a less obvious 
roof profile and this rounding “steps in” the roof from the remainder of the building 
envelope to reduce the bulk of the building when viewed from the adjoining residential 
dwellings to the east and west. 

 

Views 

The proposed development will be setback from the adjoining boundaries by at least 6 
metres to the eastern boundary and 13.87 metres to the western boundary.  

The closest adjoining dwellings to the area of contravention are located at 7 Yoogali 
Street and 529 Merrylands Road. The dwelling at 7 Yoogali Street is orientated 
north/south, with principal views towards the north and south. The proposal, located 
due east of this dwelling will not impact views currently enjoyed from this dwelling given 
their principal views are north/south.  

The adjoining dwellings at 529 Merrylands Road are two-storey and single storey and 
orientated east/west with their rear gardens adjoining the site. The site’s eastern 
common property boundary between the proposed development and the adjoining 
dwellings comprises a solid metal fence which currently limits views from the existing 
dwellings across the subject site.  

Overshadowing 

Team 2 Architects have prepared detailed shadow diagrams for the proposal. These 
demonstrate the proposed seniors housing development above the 8m height standard 
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within the R2 zoned land would protect the amenity of neighbouring properties in 
relation to sunlight, despite the noncompliance with the height standard.  

Privacy 

The substantial setbacks, together with landscaping to the boundaries, will ensure the 
proposal does not result in sightlines causing a loss of privacy to these adjoining 
dwellings on the eastern and western boundary of the site.  

Visual Impact 

The proposed development as a whole will be visually consistent in terms of design 
and materials in that is represents fine grain urban form with large landscaped setbacks 
to the site’s boundaries, responding to the existing lower residential character of the 
adjoining properties. The development provides considerable separation between the 
proposed building and the adjoining low-density residential development.  

As demonstrated in Table 1 above, the objectives of the building height development 
standard are achieved notwithstanding the proposed variation. In accordance with the 
decision in Wehbe v Pittwater Council [2007] NSWLEC 827, Initial Action Pty Limited 
v Woollahra Municipal Council [2018] NSWLEC 118, Al Maha Pty Ltd v Huajun 
Investments Pty Ltd (2018) 233 LGERA 170; [2018] NSWCA 245 and RebelMH 
Neutral Bay Pty Limited v North Sydney Council [2019] NSWCA 130, therefore, 
compliance with the building height development standard is demonstrated to be 
unreasonable or unnecessary and the requirements of Clause 4.6(3)(a) have been met 
on this way alone. 

Planner’s comment:  

Council Officers are satisfied that the proposed variation has been appropriately 
justified and can be supported in this instance. The building is raised higher in response 
to the conditions of the site and to achieve minimum finished floor levels required to 
ensure safety and protection of residents and property during a flood event. The height 
breach is limited to a maximum building height of 9.3m (RL41200 to the ceiling of the 
building) and 11.606m (RL43506 to the uppermost ridge of roof). The proposal is 2 
storey in height which is consistent with the existing and desired future character of 
development within the immediate area. A rounded roof design, and a mix of materials 
and finishes has been incorporated to the external facades, together with recessed 
links in between blocks, to alleviate the appearance of visual bulk when viewed from 
neighbouring properties and the existing streetscape.  

Furthermore, additional height sought does not result in adverse amenity impacts with 
respect to visual privacy and solar access on neighbouring properties. Given the 
proposal has been designed to respond to the constraints of the site, strict compliance 
with the SEPP (HSPD) 2004 maximum 8m height standard is considered 
unreasonable or unnecessary in this instance.  

3. b) Are there sufficient environmental planning grounds to justify contravening the 
development standard and therefore is the applicant’s written justification well 
founded? 

Applicant’s justification:  
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A compliant development would result in a lesser built form, but in this case, the part 
of the building that contravenes the standard does not cause any adverse impacts to 
surrounding residential properties and is appropriately setback. Therefore, it can be 
concluded that the proposal does not result in any unreasonable environmental 
impacts and it is considered there are sufficient environmental planning grounds to 
justify the contravention.  

Some additional specific environmental grounds to justify the contravention of the 
standard are summarised as follows:  

• The proposed height of buildings was derived from careful consideration of the 
site’s constraints and opportunities and in discussion with Council.  

• Compliance with the building height standard under the Seniors SEPP would 
restrict the development to one storey in height and result in a poorer social 
outcome due to loss of aged beds being delivered;  

• A minimum finished floor level (FFL) of RL 35000 is required for the proposed 
development to ensure that it is compatible with the raised flood planning levels 
of the land. The requirements of the FFL directly contribute to the extent of 
height contravention that is proposed;  

• There is no increase in the intensity of development on the site. The proposal 
provides considerably less GFA than allowed under the SEPP (approximately 
3,389m² of GFA);  

• The design of the proposal incorporates generous setbacks and extensive 
landscape planting to complement the built form and assist in reducing the 
scale of the development when viewed from the adjoining property boundaries. 
This will ensure the proposal results in minimal amenity impact and is 
compatible with the surrounding area in terms of bulk and scale;  

• The contravention of the standard allows for a development that is consistent 
with the existing and desired future character of the area;  

• The additional height will not have a detrimental visual impact on the 
surrounding area;  

• There are no adverse environmental impacts such as unacceptable additional 
overshadowing or overlooking as a result of the contravention of the standard;  

• The proposal would result in a better planning outcome than if compliance 
were to be achieved, as it allows for the co-ordinated redevelopment of the 
site; and  

• The proposal will facilitate development to provide a modern, purpose built 
RACF to assist in providing seniors housing within the Cumberland local 
government area.  
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Planner’s comment:  

Given that the proposed development has been designed to respond to the site, and 
does not result in adverse amenity impacts to neighbouring sites, the proposal is 
considered to be consistent with the assumed objectives of the building height 
standard and development within the R2 zone, and as such warrants support of the 
departure. In this regard, the exception is considered to be well founded and is 
supported by Council. 

Conclusion: 

The applicant’s written request has adequately addressed the matters required to be 
demonstrated by Clause 4.6 subclause (3). Council is satisfied that the proposed 
development will be in the public interest because the additional height of the proposal 
is consistent with the objectives of the height standard, and the objectives for 
development within the R2 zone in which the development is proposed to be carried 
out.  

It is the view of Council Officers that justification provided is satisfactory and having 
considered the application on its merit, the exception to the maximum 8m building 
height development standard is supported.  

Assessment of Variation sought to Clause 40(4)(c) of SEPP (HSPD) 2004: 

Clause 40(4)(c) A building located in the rear 25% area of the site must not 
exceed 1 storey in height. 

Extent of variation sought  

It is noted that SEPP (HSPD) 2004 does not contain a definition for ‘storey’. The 
Standard Instrument defines ‘storey’ as follows: 

storey means a space within a building that is situated between one floor level and the 
floor level next above, or if there is no floor above, the ceiling or roof above, but does 
not include— 

(a) a space that contains only a lift shaft, stairway or meter room, or 

(b) a mezzanine, or 

(c) an attic. 

Block J of the proposal is located within the rear 25% of the subject site, and is 2 storey 
in height. Extent of variation sought shown in Figure 12 & 13 below. 
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Figure 12 – Applicant’s diagram showing extent of variation 

 

Figure 13 – Applicant’s diagram showing extent of variation 

1. Is the proposed development consistent with the objectives of the zone? 
 

Applicant’s justification: 
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Planner’s comment:  

The proposal is for the purposes of a residential aged care facility, which is consistent 
with the R2 zone objectives as it provides for the housing needs of the community, 
specifically the ageing population of the locality. The residential aged care facility also 
includes on-site services which provides residents with access to carry out a range of 
activities in their home setting. 

2. Is the proposed development consistent with the objectives of the development 
standard which is not met?  

Applicant’s justification:  

The Applicant has referred to Pathways Property Group Pty Ltd v Ku-ring-gai Council 
[2017] NSWLEC 1486 and Manderrah Pty Ltd v Woollahra Municipal Council and Anor 
[2013] NSWLEC 1196; to derive the assumed intent/purpose (objectives) of the height 
standard in Clause 40(4)(c) as follows: 

• To ensure that the development is compatible by virtue of its bulk and scale to 
be consistent with the existing and future character of the rear of the site; and  

• To not cause unreasonable amenity impacts on adjoining developments at the 
rear of the site. 

Justification provided by the Applicant based on the above assumed objective of the 
height standard is as follows: 

The rear of the site is defined, in this case, as development at the northern end of the 
site (refer Figure 5). At present there is no development to the immediate north and 
northwest of the site as the land comprises Leeton Street Park, an area of public open 
space zoned RE1 Public Recreation. To the northeast of the site, two-storey town 
houses are located at 5 Mark Street and single storey dwellings are located at 529 
Merrylands Road. Beyond Leeton Street Park to the northwest, single storey and two-
storey dwellings are situated along Yoogali Street. 

In relation to the existing future character, as detailed in Figure 7, there is no consistent 
rear setback provided in the immediate locality, with rear setbacks varying between 2 
metres and 5.1 metres along the site's eastern extent and 2.3 metres and 3.5 metres 
along the site's western extent.  

The proposed development provides a rear setback of 9.1 metres at first floor level, 
providing a significantly larger setback when compared to the existing setback 
conditions of adjacent residential development.  

Physical separation to existing development at the rear of the site will be retained by 
virtue of the significant setbacks provided to the site's eastern boundary (approximately 
16.5 metres) and western boundary (20.01 metres).  

Consideration has been provided to the RE1 Public Recreation zone at the rear of the 
site and an extensive, high quality landscaping treatment incorporating a variety of 
canopy trees, palms and climbers is proposed which will complement the existing 
landscaped setting at the rear of the site. 
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It is therefore reasonable to assume that an alternative likely future redevelopment of 
the subject site would result in a two storey development which provides a reduced 
rear setback of 7 metres. A proposed development would therefore similarly fall within 
the rear 25% of the site.  

The location of the proposed RACF, which partially falls within the rear 25% of the site, 
would provide a considerably lesser built form at the rear of the site, if developed in 
accordance with the Holroyd DCP provisions.  

When viewed from the rear of the site, the proposed development will provide a 
compatible built form, with the bulk of the built form reduced and setback to reduce the 
perceived scale and mass of the development, as well as to reduce any potential 
amenity impacts.  

There is limited scope for redevelopment of the RE1 zoned land and therefore 
reasonable to assume future development at the rear of the site is unlikely to change. 

Privacy  

The proposed development is setback approximately 16.5 metres from the site's 
eastern property boundary at first and second floor level and over 20 metres from the 
site's western property boundary at first floor level to ensure privacy levels will be 
maintained for the adjoining residential properties at 5 Mark Street, 529 Merrylands 
Road and 7 and 8 Yoogali Street. To further assist in maintaining privacy levels, large 
canopy trees (including spotted gum, cabbage gum, swamp mahogany and river she-
oak) expected to reach mature heights of 20 metres are proposed along the site's 
northern and eastern site boundaries. 

Overshadowing  

Team 2 Architects have prepared detailed shadow diagrams for the proposal. The 
shadow diagrams demonstrate that the area of contravention at the rear of the site will 
not result in any overshadowing impacts to adjoining dwellings. All properties along the 
north-eastern and north-western property boundary will receive in excess of 3 hours of 
direct sunlight between 9am and 3pm on 21 June. The majority of the shadows will fall 
on the site itself throughout the day. 

Visual Impact  

The portion of the building that contravenes the one-storey height limit will have no 
visual impact. The proposed development will be visually consistent in terms of design 
and materials. The building is located centrally on the site, with large landscaped 
setbacks to the northern, eastern and western boundaries responding to the existing 
lower residential character of the adjoining properties at the rear of the site. Significant 
landscaping is proposed along the site's boundaries, with tree species which will reach 
a mature height of 20 metres specifically chosen to minimise any visual impacts.  

Views  

Views from the surrounding properties will not be affected as a consequence of the 
portion of the building that contravenes the one storey height limit. Views in the 
surrounding area are generally limited to street level views. 
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Planner’s comment:  

Clause 40(4) of SEPP (HSPD) 2004 does not contain objectives which specify the 
intent of the prescribed height standards.  

The proposed development is considered to be consistent with the derived assumed 
intent/purpose (objectives) of the height standard in Clause 40(4)(c), for the following 
reasons: 

• The established and future character of development at the site and within the 
immediate vicinity is considered to be 2 storey in height having regard to the 
maximum 9m HLEP 2013 building height development standard applicable to 
R2 zoned land. 

• Existing residences adjoining the subject site comprise of varying rear 
setbacks due to the orientation and siting of the dwellings on their respective 
lots. It is noted that dwellings behind the front dwelling at 529 Merrylands Rd 
are single storey in height with setbacks ranging from 2m-3m to each 
dwellings’ rear boundary (being the subject site’s eastern boundary). 

• Although all dwellings behind the building line of 529 Merrylands Rd are single 
storey in height, the 2 storey built form of Block J at the rear of the subject site 
is not considered to be incompatible with the scale of both the existing and 
future character of the rear of the site as a 2 storey height limit is consistent 
with what is generally anticipated on R2 zoned land, and what would occur 
should the rear of the subject site be an extension of Yoogali St comprising of 
residential allotments.  

• Block J provides a setback of 16.5m to the eastern boundary, and is setback 
20m and minimum 8m from their respective western and northern boundary 
with Leeton Street Park. The 2 storey height of Block J is not considered to 
result in adverse overlooking concerns to dwellings at 529 Merrylands Road, 
as a result of the setback provided the eastern boundary. 

• Block J being 2 storey in height is also not considered to result in adverse 
streetscape impacts when viewed from Yoogali Street or as viewed from the 
public domain being Leeton Street Park. 

• The location of Block J at the subject site also does not pose overshadowing 
impacts on adjoining properties, despite its 2 storey height. 

In this regard, the departure sought is considered to be acceptable as the second 
storey does not unreasonably impact on adjoining properties. The additional storey 
within the rear setback area does not result in the appearance of bulk when viewed 
from the existing streetscape and would not impinge on the changing streetscape that 
is anticipated for the immediate area. Given that the proposed development responds 
to the site and does so without compromising relationships with adjoining development, 
the height of Block J is consistent with the objectives of height requirements and 
development within the R2 zone. 
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3. a) Is compliance with the development standard unreasonable or unnecessary in 
the circumstances of the case? And; 

Applicant’s justification:  

Bulk and scale  

In relation to the future character of the site, the Holroyd DCP requires that rear 
setbacks of dwelling houses and secondary dwellings at the upper storey are at least 
7 metres from the rear boundary. The DCP requires side setbacks of 900mm are to be 
provided.  

The proposed development provides a rear setback of 9.1 metres at first floor level, 
providing a significantly larger setback when compared to the existing setback 
conditions of adjacent residential development.  

There is limited scope for redevelopment of the RE1 zoned land and therefore 
reasonable to assume future development at the rear of the site is unlikely to change.  

Overall, there is limited scope for redevelopment at the rear of the site given the 
established residential character of the area and it is therefore reasonable to assume 
development at the rear of the site is unlikely to change. Notwithstanding this, the 
extent of the variation is considered to be compatible by virtue of its bulk and scale 
with future development at the rear of the site.  

The proposed development achieves compatibility with the existing and future 
character of built form and landscape in the area. Generous landscaped setbacks and 
the reduction of building heights near the site boundaries creates a transition in built 
form from the site to its surrounds.  

Privacy 

The proposal does not cause unreasonable direct overlooking of habitable rooms and 
principal private open spaces to the rear of the site, specifically to 5 Mark Street, 529 
Merrylands Road and 7 and 8 Yoogali Street.  

Overshadowing 

Team 2 Architects have prepared detailed shadow diagrams for the proposal. The 
shadow diagrams demonstrate that the area of contravention at the rear of the site will 
not result in any overshadowing impacts to adjoining dwellings. All properties along the 
north-eastern and north-western property boundary will receive in excess of 3 hours of 
direct sunlight between 9am and 3pm on 21 June. The majority of the shadows will fall 
on the site itself throughout the day. Refer to Figure 7, Figure 8 and Figure 9.  

Visual impact 

Significant landscaping is proposed along the site's boundaries, with tree species 
which will reach a mature height of 20 metres specifically chosen to minimise any visual 
impacts.  
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Views 

Views from the surrounding properties will not be affected as a consequence of the 
portion of the building that contravenes the one storey height limit. Views in the 
surrounding area are generally limited to street level views.  

As demonstrated in Table 1 above, the objectives of the building height development 
standard are achieved notwithstanding the proposed variation. In accordance with the 
decision in Wehbe v Pittwater Council [2007] NSWLEC 827, Initial Action Pty Limited 
v Woollahra Municipal Council [2018] NSWLEC 118, Al Maha Pty Ltd v Huajun 
Investments Pty Ltd (2018) 233 LGERA 170; [2018] NSWCA 245 and RebelMH 
Neutral Bay Pty Limited v North Sydney Council [2019] NSWCA 130, therefore, 
compliance with the building height development standard is demonstrated to be 
unreasonable or unnecessary and the requirements of Clause 4.6(3)(a) have been met 
on this way alone. 

Planner’s comment:  

Council Officers are satisfied that the proposed variation has been appropriately 
justified and can be supported in this instance. The height breach of Block J to contain 
2 storeys at the rear of the site is consistent with the scale of development within the 
R2 zone located within the immediate vicinity of the site, and does not unreasonably 
impact on adjoining properties. It is therefore considered that strict compliance with the 
Development Standard is unreasonable or unnecessary in the circumstances of the 
case. 

3.b) Are there sufficient environmental planning grounds to justify contravening the 
development standard and therefore is the applicant’s written justification well 
founded? 

Applicant’s justification:  

A compliant development would result in a lesser built form, but in this case, the part 
of the building that contravenes the standard does not cause any adverse impacts to 
surrounding residential properties and is appropriately setback. Therefore, it can be 
concluded that the proposal does not result in any unreasonable environmental 
impacts and it is considered there are sufficient environmental planning grounds to 
justify the contravention.  

Some additional specific environmental grounds to justify the contravention of the 
standard are summarised as follows:  

• The proposed height of buildings was derived from careful consideration of the 
site’s constraints and opportunities and in discussion with Council. A similar 
yield could have been achieved from a height compliant development however 
this would have taken up a significantly greater site area, to the detriment of 
the landscape setting, tree retention and stormwater management. A superior 
planning and design outcome is achieved as a result of the variation;  
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• There is no increase in the intensity of development on the site. The proposal 
provides considerably less GFA than allowed under the SEPP (approximately 
3,389m² of GFA);  

• The proposal provides an opportunity to provide significant un-built upon open 
space at the rear and provides amenity to the residents at the rear of the 
development.  

• The contravention of the standard allows for a development that is consistent 
with the existent and desired future character of the area;  

• The additional height will not have a detrimental visual impact on the 
surrounding area;  

• There are no adverse environmental impacts such as unacceptable additional 
overshadowing or overlooking as a result of the contravention of the standard;  

• The proposal would result in a better planning outcome than if compliance 
were to be achieved, as it allows for the co-ordinated redevelopment of the 
site; and  

• The proposal will facilitate development to provide a modern, purpose built 
RACF to assist in providing seniors housing within the Cumberland local 
government area.  

Planner’s comment:  

The unique circumstances of the case are considered to warrant support of the 
departure. Given that the proposed development responds to the site and does so 
without unduly compromising relationships with adjoining development, the proposal 
is considered to be consistent with the objectives of building height in terms of the 
number of storeys located within the rear setback area, and development within the 
R2 zone. In this regard, the exception is well founded and can be supported. 

Conclusion: 

Council is satisfied that the applicant’s written request has adequately addressed the 
matters required to be demonstrated by clause 4.6 subclause (3). Council is further 
satisfied that the 2 storey height of the building within the rear setback area will be in 
the public interest because it is consistent with the objectives of the particular standard 
and the objectives for development within the zone in which the development is 
proposed to be carried out.  

It is the view of Council Officers that justification provided is satisfactory and having 
considered the application on its merit, the exception to the maximum building height 
development standard is considered acceptable in this instance.  

The provisions of any proposed instrument that is or has been the subject (EP&A 
Act s4.15 (1)(a)(ii)) 

(a) Draft State Environmental Planning Policy (Environment)  
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The draft SEPP relates to the protection and management of our natural environment 
with the aim of simplifying the planning rules for a number of water catchments, 
waterways, urban bushland, and Willandra Lakes World Heritage Property. The 
changes proposed include consolidating the following seven existing SEPPs: 

• State Environmental Planning Policy No. 19 – Bushland in Urban Areas 

• State Environmental Planning Policy (Sydney Drinking Water Catchment) 
2011 

• State Environmental Planning Policy No. 50 – Canal Estate Development 

• Greater Metropolitan Regional Environmental Plan No. 2 – Georges River 
Catchment 

• Sydney Regional Environmental Plan No. 20 – Hawkesbury-Nepean River 
(No.2-1997) 

• Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005 

• Willandra Lakes Regional Environmental Plan No. 1 – World Heritage 
Property. 

The draft policy will repeal the above existing SEPPs and certain provisions will be 
transferred directly to the new SEPP, amended and transferred, or repealed due to 
overlaps with other areas of the NSW planning system. 

Changes are also proposed to the Standard Instrument – Principal Local 
Environmental Plan. Some provisions of the existing policies will be transferred to new 
Section 117 Local Planning Directions where appropriate. 

(b) Draft Cumberland Local Environmental Plan (Draft CLEP)  

The Draft Cumberland Local Environmental Plan (Draft CLEP) has been prepared by 
Cumberland Council to provide a single planning framework for the future planning of 
Cumberland City. The changes proposed seek to harmonise and repeal the three 
existing LEPs currently applicable to the Cumberland local government area, those 
being: 

• Holroyd Local Environmental Plan 2013, 

• Parramatta Local Environmental Plan 2011, and 

• Auburn Local Environmental Plan 2010. 

The current planning controls for the subject site, as contained within the HLEP 2013, 
are not proposed to change under the Draft CLEP. A R2 land use zone is maintained 
for the site under Draft CLEP as is a maximum building height of 9 metres, and 
maximum floor space ratio of 0.5:1. 

It is noted that ‘seniors housing’ is listed as a permitted land use in the R2 zone under 
the Draft Cumberland Local Environmental Plan. 
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The provisions of any Development Control Plans (EP&A Act s4.15 (1)(a)(iii)) 

The Holroyd DCP 2013 (HDCP 2013) provides guidance for the design and operation 
of development to achieve the aims and objectives of the HLEP 2013. 

A comprehensive assessment and compliance table is contained in Attachment 4. 

The following table highlights non-compliances with the DCP, which relate primarily to 
flood affectation of the site, site coverage and the rear setback requirement. 

The variations sought are considered satisfactory on merit in this instance as detailed 
in the following table. 

 

No. Clause Comment 

PART A – GENERAL CONTROLS 

8 Flood Prone Land 

 Sensitive land uses such as 
residential aged care facilities are 
identified as an unsuitable land use 
within medium/high flood risk area 
in Table 7 of Section 8 Flood Prone 
Land in HDCP 2013. 

The site is identified as a flood control lot on 
Council’s Mapping system, specifically the 
site is shown as impacted by the 1% AEP 
storm event, and portions of the site as High 
Flood Risk and located within a flood way.  
 
The proposal is for the purposes of a 
residential aged care facility, which is 
identified within the sensitive land use 
category in Table 7 – Land Use Categories 
for Development upon Flood Prone Land – 
Section 8 – Flood Prone Land in Part A of 
HDCP 2013, as an unsuitable land use within 
the medium/high flood risk area. 
 
The proposal provides finished floor levels 
set above the PMF flood level for safe refuge. 
Pier construction, flood storage and a culvert 
system has also been provided to collect and 
drain the traversing overland flow from 
Merrylands Road and direct towards the 
reserve (Leeton St Park), to not result in a 
significant increase in flooding on 
neighbouring properties. In this regard, 
Council’s Development Engineer is satisfied 
that the proposal has been designed 
appropriately with regard to the flood 
affectation of the site, and raised no 
objections to the development subject to the 
imposition of recommended conditions 
requiring the above stated drainage, civil and 
flood management works on site to ensure 
safety and protection from flood. A Flood 
warning system and Flood Evacuation 
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Strategy have also been proposed to 
minimise the risk of flood to occupants 

PART B – RESIDENTIAL CONTROLS 

Whilst there is no specific controls under that HDCP 2013 that are directly relevant 
to aged care facility development, the proposal being a purpose built development 
have been considered on merit and the site coverage and setbacks section of the 
Dual Occupancy DCP (being the maximum development yield in an R2 zone) have 
been considered in the assessment of the proposal. 

3.0 DUAL OCCUPANCY  

3.6 Setbacks 

 Minimum rear setback required is 
30% length of site  
 
Required = 43.6-44.9m (min. 30% 
of site length) 

Provided = 8.667m 
 
The variation sought to the required rear 
setback is considered supportable as the 
proposal adjoins Leeton Street Park to the 
rear/northern boundary.  
 
The northern elevation of the ground floor 
only comprises of a corridor window, and the 
first floor lounge/dining and terraces do not 
pose adverse concerns to properties located 
on Leeton Street as a result of the 8.667m 
rear setback provided, perimeter 
landscaping proposed along the northern 
boundary and the location of Leeton Street 
Park. 
 
In this regard, the non-compliance to the 
required rear setback provision is 
supportable as the proposal does not pose 
adverse amenity impacts or restrict solar 
access to neighbouring properties.  

The provisions of any planning agreement that has been entered into under 
section 7.4, or any draft planning agreement that a developer has offered to enter 
into under section 7.4 (EP&A Act s4.15(1)(a)(iiia)) 

There is no draft planning agreement associated with the subject Development 
Application. 

The provisions of the Regulations (EP&A Act s4.15 (1)(a)(iv)) 

The proposed development raises no concerns as to the relevant matters arising from 
the Environmental Planning and Assessment Regulations 2000 (EP&A Reg). 

The Likely Environmental, Social or Economic Impacts (EP&A Act s4.15 (1)(b)) 

It is considered that the proposed development would not result in significant adverse 
environmental, social or economic impacts in the locality. 

The suitability of the site for the development (EP&A Act s4.15 (1)(c)) 
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The subject site and locality is known to be affected by flooding and overland flow and 
has been designed to incorporate appropriate measures to respond to the site 
constraints, to ensure safe refuge for occupants and protection from flood. Accordingly, 
it is considered that the development is suitable in the context of the site and 
surrounding locality. 

Submissions made in accordance with the Act or Regulation (EP&A Act s4.15 
(1)(d)) 

(a) Advertised (newspaper) 
 

(b) Mail  (c) Sign  (d) Not Required 
 

In accordance with Council’s Notification requirements contained within the Holroyd 
DCP 2013, the proposal was publicly notified for a period of 21 days between 3 June 
2020 and 24 June 2020. The notification generated two (2) submissions in respect of 
the proposal with nil disclosing a political donation or gift.  

The additional information and amended plans did not warrant re-notification of the 
application. 

The issues raised in the public submissions are summarised and commented on as 
follows: 

Figure 13 – Submissions summary table 

 Concern Comment 

1 Three (3) storey built form within 
R2 zone is inconsistent with 
Council’s building height 
development standards and 
planning controls, and height 
limits prescribed by SEPP 
(HSPD) 2004 and would result in 
an undesirable precedent for 
future 3 storey development 
within the R2 zone. 
 
The three storey height of the 
development is inconsistent with 
development within the R2 zone. 

The proposal has been amended to be a 
maximum 2 storey in height to ensure 
compatibility with the desired future 
character of the area, which is identified to 
have a maximum height of 2 storeys. 
 
The proposal provides a maximum building 
height of 10.3-11.6m (calculated in 
accordance with the definition of building 
height under LEP). The building is raised 
higher in response to the conditions of the 
site to achieve the required FFLs, which has 
contributed to the non-compliance with the 
building height standard. 
 
The Applicant has submitted a Clause 4.6 
written request to vary the height standards 
prescribed by Clause 40(4)(a) and (c) of 
SEPP (HSPD) 2004. 
 

Council has reviewed the request relating to 
the variation sought to the maximum building 
height and considers the height sought to be 
supportable as the building is 2 storey in 
height in its entirety and has been designed 
to be of an appropriate bulk and scale 
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 Concern Comment 

proportional to the site area and context of 
the site. 

2 Integrity and state of existing 
easement running across 
respective property and subject 
development site is poor. 
 
Poor construction of support on 
sides of the easement has 
resulted in sink holes and the 
proposed development would 
further impact on the grounds 
integrity. 

Issues pertaining to the condition of existing 
Council easements and impacts on 
surrounding properties is required to be 
reported to Council’s Drainage Department 
for investigation and action with the property 
owner.  
 
The proposed development involves the 
construction of a 8m wide culvert, along the 
western boundary (in the location of the 
existing open channel) under the proposed 
car parking area; to collect, drain and direct 
overland flow safely through the site towards 
Leeton St Park, and to ensure no significant 
increase in flood levels and no exacerbation 
of the flooding on neighbouring and 
downstream properties.  
 
Conditions are imposed requiring easement 
creation to incorporate the culvert. The 
design has been reviewed by Council’s 
Development Engineer as acceptable. 
 
Any future development at the subject site 
would be required to carry out a dilapidation 
report to record and detail the existing 
condition of adjoining sites which would be 
impacted by the future development, to 
assess any potential impacts that may have 
occurred during/after construction works 
carried out.  

3 No rainwater tanks or 
stormwater reuse are proposed 
for the development 

Council’s Development Engineer has 
reviewed the proposal and advised that the 
stormwater drainage is satisfactory. 

4 Adequacy of one ambulance bay 
for a 120 bed residential aged 
care facility 

In accordance with Clause 48(d)(iii) of SEPP 
(HSPD) 2004, one parking space suitable for 
an ambulance, is required for residential 
care facility developments. 
 
The proposal includes one parking space 
suitable for an ambulance, complying with 
Clause 48(d)(iii). 

The public interest (EP&A Act s4.15(1)(e)) 

In view of the foregoing analysis it is considered that the development as proposed 
would be consistent with the public interest.  
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Cumberland Local Infrastructure Contributions Plan 2020 

The development would require the payment of contributions in accordance with 
Cumberland Local Infrastructure Contributions Plan 2020.  

In accordance with the Contribution Plan a contribution is payable, pursuant to Section 
7.12 of the EP&A Act, calculated on the cost of works. A total contribution of 
$150,332.71 would be payable prior to the issue of a Construction Certificate, and this 
requirement has been imposed as a condition of consent. 

Disclosure of Political Donations and Gifts 

The applicant and notification process did not result in any disclosure of Political 
Donations and Gifts. 

CONCLUSION: 

The development application has been assessed in accordance with the relevant 
requirements of the Environmental Planning and Assessment Act 1979, SEPP (HSPD) 
2004, SEPP55, ISEPP, SREP 2005, Draft Environment SEPP, Draft CLEP, HLEP 
2013 and the HDCP 2013 and is considered to be satisfactory for approval, subject to 
conditions. 
 

REPORT RECOMMENDATION: 

1. That the two (2)x Clause 4.6 variation requests to vary the Height 
development standard, pursuant to Clause 40(4)(a) & (c) of State 
Environmental Planning Policy (Housing for Seniors of People with a 
Disability) 2004, be supported. 

2. That Development Application No. DA2020/0301 for Demolition of 
existing structures and removal of trees and construction of a 90-bed 
residential aged care facility, including at grade car parking and 
associated site improvements (State Environmental Planning Policy 
(Housing for Seniors or People with a Disability) 2004) on land at 535 
Merrylands Road MERRYLANDS  NSW  2160 be approved subject to the 
attached conditions, provided at Attachment 1. 

3. Persons whom have lodged a submission in respect to the application 
be notified of the determination of the application. 

 

ATTACHMENTS 

1. Draft Notice of Determination ⇩  
2. SEPP (Housing for Seniors or People with a Disability) 2004 Compliance Table 

⇩  
3. Holroyd Local Environmental Plan 2013 Compliance Table ⇩  
4. Holroyd Development Control Plan 2013 compliance table ⇩  

5. Architectural Plans ⇩  
6. Landscape Plans ⇩  
7. Stormwater Plans ⇩  
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8. Stormwater Report ⇩  
9. Overland Flow Flood Assessment (including Evacuation Strategy & Plan) ⇩  
10. Appendix A - Clause 4.6 Variation Request to SEPP(HSPD) 2004 Devlopment 

Standards: Clause 40(4)(a) - Height of all buildings of proposal must be 8m or 
less ⇩  

11. Appendix B - Clause 4.6 Variation Request to SEPP(HSPD) 2004 Development 
Standards:Clause 40(4)(c) - A building located in the rear 25% area of the site 
must not exceed 1 storey in height ⇩  

12. Submissions Received ⇩   
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Item No: LPP016/21 

DEVELOPMENT APPLICATION FOR 24 MEAKIN STREET, MERRYLANDS 

Responsible Division: Environment & Planning  
Officer: Executive Manager Development and Building  
File Number: DA2020/0769    
  

 

Application lodged 11 December 2020 

Applicant Gabrielle Design 

Owner Mrs K Moujalli 

Application No. DA2020/0769 

Description of Land 24 Meakin Street, Merrylands, Lot 21B, DP 387018 

Proposed 
Development 

Retention of principal dwelling and construction of a secondary 
dwelling with a double car garage and second storey contained 
within the roof space and rear pergola pursuant to Affordable 
Rental Housing SEPP 2009. 

Site Area 848.30m2 

Zoning R2 - Low Density Residential  

Disclosure of political 
donations and gifts 

Nil disclosure 

Heritage No 

Principal Development 
Standards 

HELP 2013: 
 
Floor Space Ratio: 
Permissible: 0.50:1 
Proposed: 0.28:1 
 
Height of Building: 
Permissible: 9 metres  
Proposed: 7.54 metres 
 

ARH SEPP 2009: 
 
Maximum floor area: 60m2 

Proposed: 112.2m2 

 

 

 

 

 

 

Issues • Exceedance in maximum prescribed floor area under SEPP 
ARH 2009. 

• Non-compliance with AS 2890.1, Parking Facilities, Part 1: 
Off-street car parking; 

• Visual Privacy; 

• Side Setback; and  

• Height;  

SUMMARY: 

1. Development Application No. DA2020/0769 was received on 11 December 2020 
seeking consent for the retention of principal dwelling and construction of a 
secondary dwelling with a double car garage and second storey contained within 
the roof space and rear pergola. The proposal being a secondary dwelling is not 
a permissible form of development in the R2 Zone under Holroyd Local 
Environmental Plan 2013 (HLEP 2013) and the application is therefore assessed 
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under State Environmental Planning Policy (Affordable Rental Housing) 2009, 
which permits secondary dwellings on land where dwelling houses are 
permissible in the zone.  

2. The application was publicly notified to occupants and owners of the adjoining 
properties for a period of 14 days between 15 January 2021 and 29 January 
2021. In response, no submissions were received. 

3. The proposal results in the following non-compliances which are not supported: 
 

Control Required Provided Variation 
(%) 

Floor area of 
Secondary 
Dwelling (SEPP 
(ARH) 2009) 

Maximum 60m2 112.2m2 87% 

Section 1.4, 
Control C26 – 
Visual Privacy 
(HDCP 2013) 

Balconies greater 
than 800mm above 
ground level must not 
reduce privacy to 
adjoining properties. 

Proposed balcony on 
eastern elevation 
results in adverse 
privacy impact 

- 

Section 2.3, 
Control C3 – Side 
Setback (HDCP 
2013) 

Minimum 900mm 
from side boundaries. 

298mm – 311mm from 
southern boundary. 

66.8% - 
65.4% 

Section 2.6, 
Control C28 – 
Rainwater tank 
(HDCP 2013) 

450mm from 
boundaries. 

Nil setback 100% 

Section 2.7, 
Control C6 – 
Secondary 
Dwellings 
(Height) (HDCP 
2013) 

Maximum one (1) 
storey 

Two (2) storeys 100% 

4. The application is referred to the Cumberland Local Planning Panel (CLPP) for 
determination as the proposal contravenes a development standard by more than 
10% (Clause 22(3)(b) of SEPP (ARH) 2009). 

5. The application is recommended for refusal for the reasons provided in the Draft 
Notice of Determination contained in Attachment 1 of this report.  

REPORT: 

Subject Site and Surrounding Area 

The site is legally described as Lot 21B in DP 387018 and is known as 24 Meakin 
Street, Merrylands. The site is rectangular in shape with an area of 848.30m2 and a 
frontage to Meakin Street of 12.61 metres. The site has depths of 67.265 metres at the 
southern boundary, 67.27 metres along the northern boundary and a rear boundary 
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width of 12.61 metres. The site has a sloping topography with a fall of approximately 
2.5 metres from the rear of the site (RL32.23) to Meakin Street (RL 29.73). 

At present, the site accommodates a single dwelling with ancillary structures and a 
paved area at the rear. Vehicular access to the site is provided Meakin Street with a 
driveway crossing located at the north western corner of the site.  

The site is located within a low density residential area with surrounding development 
including a variety of single and two (2) storey residential developments such as 
detached dwellings, attached dual occupancies and multi dwelling housing 
developments varying in age, scale and architectural style each containing a domestic 
landscaped setting.  

The site is located opposite to Warren Try Reserve and is bounded by 22, 22A and 26 
Meakin Street. To the south the subject site adjoins the driveway of 22A Meakin Street 
which is a battle axe allotment containing a single storey dwelling and to the north is 
22 Meakin Street also containing a single storey dwelling. The southern adjoining 
allotment is 26 Meakin Street contains a single storey dwelling and associated ancillary 
structures. 

 

Figure 1: Locality Plan of subject site. 

 

Figure 2: Aerial view of subject site. 
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Figure 3 – Street view of subject site 

Description of the Proposed Development 

The proposal seeks consent for the construction of a secondary dwelling with a second 
storey contained within the roof space, an attached double garage and a rear pergola. 
The upper is not defined as an attic under HLEP 2013, as the upper floor contains an 
entire storey with other elements such as a balcony. Notwithstanding this, the 
proposed the secondary dwelling is a “Dormer Style Development”, which is defined 
under Holroyd’s Development Control Plan 2013 as:  

“Dormer style development means a two-storey dwelling in which the roof cavity space 
is used to contain the second storey.” 

A breakdown of the proposal is as follows: 

• Construction of a new secondary dwelling located to the rear of the site with a 
double car garage and second storey contained within the roof space. The layout 
of the secondary dwelling is as follows: 

o Ground Floor (RL 32.20): Lounge room, kitchen, a bathroom, attached 

double garage. To the rear of the secondary dwelling is an attached veranda 
and pergola for the use of private open space.  

o Upper Floor (RL 35.250): Two (2) bedrooms, one (1) bathroom, a storage 

area (which can be adapted for the use as a bedroom or other habitable 
room) and a balcony orientated to the western elevation of the dwelling. 
Dormer windows are also proposed for each room located on the upper floor 
orientated to the side (northern and southern) boundaries.    

• The proposal also includes the extension of the existing driveway to provide 
vehicular access to the secondary dwelling, new concrete pathways, associated 
landscaping and drainage works. 

History 

Date Action 

11 December 
2020  

The subject Development Application was lodged to Council 
seeking consent for the retention of principal dwelling and 
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construction of a secondary dwelling with a double car garage 
and second storey contained within the roof space and rear 
pergola. 

15 January 2021 
- 29 January 
2021 

The application was notified to adjoining properties. No 
submissions were received.  

16 March 2021 A seven (7) day letter to withdraw the application was forwarded 
to the applicant on 16 March 2021 with issues regarding non-
compliances with AS 2890.1, floor area of the secondary 
dwelling, visual privacy, side setbacks and height of the 
secondary dwelling. 

23 March 2021 A request for an extension of time was requested by the 
applicant. Subsequently, Council provided an additional seven 
(7) days. 

12 May 2021 The application reported to CLPP for determination.  

Applicants Supporting Statement 

The applicant has provided a Statement of Environmental Effects prepared by 
Gabrielle Design (Aust.) dated November 2020 in support of the application. 

Contact with Relevant Parties 

The assessing officer has undertaken a site inspection of the subject site and 
surrounding properties and has been in contact with the applicant throughout the 
assessment process. 

Internal Referrals 

Development Engineer 

The development application was referred to Council’s Development Engineer for 
review. Council’s Development Engineer has raised concerns that the proposed car 
parking and vehicular arrangements fail to comply with the provisions of AS 2890.1. 
Therefore, the application cannot be supported in its current form and these reasons 
form a part of the recommendation to refuse the application.  

External Referrals 

The application was not required to be referred to any external government authorities 
for comment. 

PLANNING COMMENTS 

The provisions of any Environmental Planning Instruments (EP&A Act s4.15 
(1)(a)(i)) 

State Environmental Planning Policies  

(a) State Environmental Planning Policy No. 55 – Remediation of Land (SEPP 
55) 
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In accordance with Clause 7 of SEPP 55, a consent authority must consider if the land 
is contaminated, the extent of the contamination, suitability of the proposed use and 
remediation to standards to ensure if the proposal is suitable. The matters listed within 
Clause 7 have been considered in the assessment of the development application. 

 

Matter for Consideration Yes/No 

Does the application involve re-development of the site or a change of land 
use?  

 Yes  No 

In the development going to be used for a sensitive land use (e.g.: 
residential, educational, recreational, childcare or hospital)? 

 Yes  No 

Does information available to you indicate that an activity listed below has 
ever been approved, or occurred at the site? 
acid/alkali plant and formulation, agricultural/horticultural activities, airports, 
asbestos production and disposal, chemicals manufacture and formulation, 
defence works, drum re-conditioning works, dry cleaning establishments, 
electrical manufacturing (transformers), electroplating and heat treatment 
premises, engine works, explosive industry, gas works, iron and steel 
works, landfill sites, metal treatment, mining and extractive industries, oil 
production and storage, paint formulation and manufacture, pesticide 
manufacture and formulation, power stations, railway yards, scrap yards, 
service stations, sheep and cattle dips, smelting and refining, tanning and 
associated trades, waste storage and treatment, wood preservation 

 Yes  No 

Is the site listed on Council’s Contaminated Land database?  Yes  No 

Is the site subject to EPA clean-up order or other EPA restrictions?  Yes  No 

Has the site been the subject of known pollution incidents or illegal 
dumping? 

 Yes  No 

Does the site adjoin any contaminated land/previously contaminated land?  Yes  No 

Has the appropriate level of investigation been carried out in respect of 
contamination matters for Council to be satisfied that the site is suitable to 
accommodate the proposed development or can be made suitable to 
accommodate the proposed development?  

 Yes  No 

 
Comment: The site has historically been used for a low-density residential use and is not 
located in close proximity to any known contaminated land. Therefore, it is considered that 
the subject site satisfies the requirements of SEPP 55 with regard to the proposed 
development.  

(b) Statement Environmental Planning Policy No 19 - Bushland in Urban Areas 
(SEPP 19)  

Not applicable. The site is not zoned bushland and reserved public open space is not 
affected. 

(c) State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017 

The objective of the SEPP is to protect the biodiversity values of trees and other 
vegetation and to preserve the amenity of the area through the preservation of trees 
and other vegetation. The proposal does not exceed the biodiversity offsets scheme 
threshold. The proposal is consistent with the objectives of the SEPP. 
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(d) State Environmental Planning Policy (Coastal Management) 2018  

Not applicable. The subject site is not identified as a coastal wetland or ‘land identified 
as “proximity area for coastal wetlands” or coastal management area. 

(e) State Environmental Planning Policy (Building Sustainability Index: BASIX) 
2004 

A BASIX Certificate (Certificate No. 1160285S dated 2 December 2020) has been 
submitted with the application. The Certificate confirms that the development will meet 
the NSW government's requirements for sustainability.  

(f) State Environmental Planning Policy (Affordable Rental Housing) 2009 
(ARH SEPP) 

The provision of a Secondary Dwelling is a prohibited use in the R2 zone under Holroyd 
Local Environmental Plan 2013 (HLEP 2013). However, pursuant to Division 2(20) of 
SEPP ARH, Secondary Dwellings are permissible in R2 zones only if development for 
the purposes of a dwelling house is permissible in that zone. Under the provisions of 
HLEP 2013, dwelling houses are permissible in R2 zones and therefore permissibility 
is relent pursuant to the provisions of SEPP ARH.  

Given that the secondary dwelling relies on the provisions of the ARH SEPP for 
permissibility, Clauses 20, 21, 22 and 24 of the SEPP are mandatory matters which 
apply to the development. Pursuant to Clause 22(3)(b) secondary dwellings are limited 
to a maximum total floor area of 60m2. Despite that the term “floor area” is defined in 
Schedule 1 of the SEPP, this only applies to complying development.  

There is no nominated definition for “floor area” outlined in the SEPP applicable for 
Development Applications. On this basis, Gross Floor Area (GFA) has been utilised to 
determine the floor area of the secondary dwelling. It should be noted that the car 
parking concession is not applicable in the circumstances of the case as secondary 
dwellings are not required to provide carparking (Clause 22(4)(b)), and therefore 
should be included as GFA.  

The “store” room located on the upper floor has also been included as the area is 
considered capable of being adapted for the use as a habitable room given the rooms 
dimensions, floor to ceiling height and direct access to the balcony.  

Overall, the secondary dwelling has a floor area of 112.2m2 and contravenes the 
development standard by 52.2m2 or 87%. A Clause 4.6 has not been submitted for 
Council to consider a variation to the development standard. Without addressing the 
relevant preconditions required to enable a variation to the development standard, the 
non-compliance cannot be supported in this instance. 

Regional Environmental Plans 

The proposed development is affected by the following Regional Environmental Plans: 

(a) Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005  
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The subject site is identified as being located within the area affected by the Sydney 
Regional Environmental Plan (Sydney Harbour Catchment) 2005. The proposed 
development raises no issues as no impact on the catchment is envisaged. 

(Note: - the subject site is not identified in the relevant map as ‘land within the 
‘Foreshores and Waterways Area’ or ‘Wetland Protection zone’, is not a ‘Strategic 
Foreshore Site’ and does not contain any heritage items. Hence the majority of the 
SREP is not directly relevant to the proposed development).  

Local Environmental Plans 

Holroyd Local Environmental Plan 2013 (HLEP 2013) 

The provisions of HLEP 2013 is applicable to the development proposal. It is noted 
that the development achieves compliance with the key statutory requirements of 
HLEP 2013 and the objectives of the R2 Low Density Residential Zone.  

(a) Permissibility: - 

The proposed development is defined as a ‘Secondary Dwelling’ which is a prohibited 
form of development in the R2 Zone. A secondary dwelling is defined as:  

‘secondary dwelling means a self-contained dwelling that— 

(a) is established in conjunction with another dwelling (the principal dwelling), and 

(b) is on the same lot of land as the principal dwelling, and 

(c) is located within, or is attached to, or is separate from, the principal dwelling.’ 

As identified above, Division 2(20) of SEPP ARH permits Secondary Dwellings in R2 
zones so long as development for the purposes of a dwelling house are permissible in 
the zone. As contained in the land use table of HLEP 2013, dwelling houses are 
permissible in R2 zones and therefore the provision of a secondary dwelling is 
permissible.  

HLEP 2013 Compliance Table 

 

DEVELOPMENT 
STANDARD 

COMPLIANCE DISCUSSION 

Clause 4.3 - Height of 
Buildings – 9 metres  

Yes Secondary Dwelling Height:  
 
Top of Ridge: RL 39.240 
EGL below: 31.700 
Overall height: 7.54 metres 

Clause 4.4 - Floor Space 
Ratio – 0.50:1 

Yes Secondary Dwelling: 112.2m2 
Existing Dwelling: 126.3m2 

Total: 238.5m2 
 

238.5m2 
848.30m2 
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FSR: 0.28:1 

Clause 5.10 – Heritage 
Conservation 

Not applicable. The subject site is not a heritage 
item, located within the vicinity of 
a heritage item or conservation 
area. 

Clause 6.1 - Acid Sulphate 
Soils 

Yes The site is not subject to Acid 
Sulphate Soils.   

Clause 6.2 - Earthworks Yes No notable significant earthworks 
are proposed which warrant 
concern and the proposal does 
not adversely impact the amenity 
of adjoining properties and is 
considered to be consistent with 
the provisions of Clause 6.2(3). 

Clause 6.4 – Flood Planning Not applicable. The subject site is not identified as 
flood prone land. 

Clause 6.5 - Terrestrial 
Biodiversity 

Not applicable The site does not contain 
Terrestrial Biodiversity. 

Clause 6.6 - Riparian Land 
and Watercourse 

Not applicable The development does not result 
in impact on Riparian Land and 
does not impact on any 
watercourse. 

Clause 6.7 - Stormwater 
Management 

Yes The proposed stormwater 
management system for the 
secondary dwelling incorporates a 
3500L rainwater tank and 
connects to the existing system 
discharging to the kerb at Meakin 
Street via gravity flow.  

Clause 6.8 - Salinity Yes The site is subject to Moderate 
Salinity. Given the location of the 
subject site from any land which is 
Known Salinity or has High 
Salinity Potential, the proposal is 
unlikely to have any adverse 
impact on salinity processes on 
the land. To this effect, standard 
conditions generally apply, 
however given the application is 
recommended for refusal further 
consideration on salinity is not 
warranted.  

Clause 6.9 - Buffer between 
industrial and residential 
zones 

Not applicable. The subject site is not identified on 
the Site-Specific Provisions Map. 

The provisions of any proposed instrument that is or has been the subject (EP&A 
Act s4.15 (1)(a)(ii)) 
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(a) Draft State Environmental Planning Policy (Environment)  

The draft SEPP relates to the protection and management of our natural environment 
with the aim of simplifying the planning rules for a number of water catchments, 
waterways, urban bushland, and Willandra Lakes World Heritage Property. The 
changes proposed include consolidating the following seven existing SEPPs: 

• State Environmental Planning Policy No. 19 – Bushland in Urban Areas 

• State Environmental Planning Policy (Sydney Drinking Water Catchment) 
2011 

• State Environmental Planning Policy No. 50 – Canal Estate Development 

• Greater Metropolitan Regional Environmental Plan No. 2 – Georges River 
Catchment 

• Sydney Regional Environmental Plan No. 20 – Hawkesbury-Nepean River 
(No.2-1997) 

• Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005 

• Willandra Lakes Regional Environmental Plan No. 1 – World Heritage 
Property. 

The draft policy will repeal the above existing SEPPs and certain provisions will be 
transferred directly to the new SEPP, amended and transferred, or repealed due to 
overlaps with other areas of the NSW planning system. Changes are also proposed to 
the Standard Instrument – Principal Local Environmental Plan. Some provisions of the 
existing policies will be transferred to new Section 117 Local Planning Directions where 
appropriate. 

(b) Draft Remediation of Land SEPP 

The Draft Remediation of Land SEPP is a review of SEPP 55 Remediation of Land. 
The draft SEPP does not change the requirements for a consent authority to consider 
the contamination of land. The findings of the preliminary consultation noted that the 
provisions of SEPP 55 are generally effective, however consultation noted that further 
clarification was required in the circumstances when development consent was 
required for remediation work. The draft SEPP does not seek to change the 
requirement for consent authorities to consider land contamination. The subject site 
has been historically used for residential purposes. As such, it is unlikely to contain 
any contamination and further investigation is not warranted in this case. 

(c) Draft Cumberland Local Environmental Plan (Draft CLEP)  

The Draft Cumberland Local Environmental Plan (Draft CLEP) has been prepared by 
Cumberland Council to provide a single planning framework for the future planning of 
Cumberland City. The changes proposed seek to harmonise and repeal the three 
existing LEPs currently applicable to the Cumberland local government area, those 
being: 
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• Holroyd Local Environmental Plan 2013, 

• Parramatta Local Environmental Plan 2011, and 

• Auburn Local Environmental Plan 2010. 

The current planning controls for the subject site, as contained within the HLEP 2013 
are not proposed to change under the Draft CLEP. 

The provisions of any Development Control Plans (EP&A Act s4.15 (1)(a)(iii)) 

The proposed development is defined as under HDCP 2013 as a “Dormer Style 
Development” and the proposal is subject to the provisions of Part A – General 
Controls and Part B – Residential Controls of the Holroyd Development Control Plan 
2013 (HDCP 2013). A comprehensive assessment against the provisions of HDCP 
2013 is attached as Attachment 3 to this report. It is concluded that the proposal is 
inconsistent with the provisions and objectives of HDCP 2013. A summary of the DCP 
non-compliances is provided below. 

(a) Non-compliances: 

Part A – General Controls 

Section 3.5, Control C3 - Access, Manoeuvring and Layout: 

The design of car parking areas must provide sufficient circulation and minimise the 
possibility of conflicting vehicular movements, this is generally achieved through 
arranging the car parking to comply with the provisions of AS 2890.1. The secondary 
dwelling proposes an attached double garage which is accessed via an extension of 
the existing driveway located along the northern boundary of the site. The length of the 
extended driveway is 46.4 metres and splays to the garage for a further length of 12.1 
metres.  

Under the provisions of the AS 2890.1, such an extensive driveway length requires a 
turning area to be provided to allow vehicles to leave the site in a forward direction. 
The standard also stipulates where a driveway has a length of 30 metres, a passing 
bay with dimensions of 5.5-metres by 6 metres must be provided to avoid confliction 
between vehicles entering and leaving the site. The non-compliances result in an 
unsafe outcome for future occupants as vehicles are required to exit the site in reverse 
for a lengthy distance with further potential to conflict with inbound vehicles entering 
the site. The carparking arrangement is fails to comply with the provisions of AS 2890.1 
and the non-compliance cannot be supported.  

Part B – Residential Controls 

Section 1.4, Control C26 – Visual Privacy: 

Balconies higher than 800mm above existing ground level must incorporate privacy 
measures to ensure that the privacy of surrounding residents is not unduly reduced. 
The intent of the control is to ensure that balconies do not result in adverse privacy 
impact to adjoining properties. The secondary dwelling proposes a balcony on the 
upper floor along the eastern elevation which consists of dimensions 1.950 metres x 
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6.1 metres and an area of 11.895m2. The balcony is orientated to allow direct visual 
connection into adjoining properties private open space and results in an adverse 
privacy impact. This privacy impact is considered unacceptable and cannot be 
supported.   

Section 2.3, Control C3 – Side Setback:  

Dwellings must be setback 900mm from the side boundaries, the intent is to establish 
a desired setback for dwellings and their associated parking facilities from the property 
boundaries and to ensure that dwellings maintain a suitable bulk and scale. The 
secondary dwelling proposes a 298mm - 311mm setback from the southern boundary 
for the entire length of the southern elevation which is inconsistent with the desired 
separation from the side setbacks. Given the proposal is of an unacceptable bulk and 
scale, the non-compliant side setback is not supported.  

Section 2.6, Control C28 – Rainwater tank 

Rainwater tanks must be setback a minimum of 450mm from any lot boundary, if the 
tank has a height of more than 1.8m above ground level (existing). A rainwater tank is 
proposed to the rear of the secondary dwelling along the southern boundary 
underneath the proposed pergola. As notated on the submitted plans, the tank has a 
maximum height of 1.8 metres above existing ground level and fails to comply with the 
minimum 450mm setback. The intent of the control is to ensure that the tanks do not 
result in adverse visual impact to adjoining properties or in the event of overflow or 
failure, do not cause nuisance for water run off to adjoining properties. No details have 
adequately provided to determine the extent of visual impact of the tank and overflow 
pipes. The reduced setback may also result in unforeseen impact to adjoining 
properties in the event of overflow failure. As a result of these unforeseen impacts the 
location of the tank cannot be supported.  

Section 2.7, Control C6 – Secondary Dwellings (Height) 

Secondary dwellings are restricted to a maximum of one (1) storey in height. The 
proposal is a dormer style development where the roof cavity is used to contain a whole 
second storey. The second storey is required to accommodate the additional rooms 
located on the upper floor primarily as a result of the excessive floor area on the ground 
floor to accommodate the garage. This non-compliance in combination with the 
excessive floor area and non-compliant southern setback results in the secondary 
dwelling to consist of an unacceptable bulk and scale. 

The provisions of any planning agreement that has been entered into under 
section 7.4, or any draft planning agreement that a developer has offered to enter 
into under section 7.4 (EP&A Act s4.15(1)(a)(iiia)) 

There is no draft planning agreement associated with the subject Development 
Application. 

The provisions of the Regulations (EP&A Act s4.15 (1)(a)(iv)) 

The proposed development raises no concerns as to the relevant matters arising from 
the Environmental Planning and Assessment Regulations 2000 (EP&A Reg). 



Cumberland Local Planning Panel Meeting 
 12 May 2021 

Page 315 

The Likely Environmental, Social or Economic Impacts (EP&A Act s4.15 (1)(b)) 

The proposal has not demonstrated compliance with the requirements of AS 2890.1, 
SEPP ARH 2009 or Holroyd’s Development Control Plan 2013. Without such 
consistency with these requirements, the proposal is considered to result in adverse 
impacts to future occupants and surrounding properties. The proposal will also result 
in an undesirable precedent to the character of the area.  

The suitability of the site for the development (EP&A Act s4.15 (1)(c)) 

The subject is zoned R2 for the purposes of low density residential and the provision 
of a secondary dwelling is a prohibited form of development unless compliance with 
SEPP ARH is adhered to. The car parking arrangement contributes the excessive floor 
area and also results in non - compliance with AS 2890.1. These issues in combination 
with the non-compliances of HDCP 2013 are unacceptable and the proposed 
development is considered unsuitable in the context of the site and surrounding 
locality. 

Submissions made in accordance with the Act or Regulation (EP&A Act s4.15 
(1)(d)) 

In accordance with Council’s Notification requirements contained within, the proposal 
was publicly notified for a period of 14 days between 15 January 2021 and 29 January 
2021. In response to the public notification period, no submissions were received.  

The public interest (EP&A Act s4.15(1)(e)) 

The public interest is best determined by the consistent application of the requirements 
of the relevant statutory provisions and by the consent authority ensuring that any 
adverse impact on future occupants, surrounding area and the environment is 
minimised. The proposal has been assessed under the relevant statutory requirements 
and it is determined that the development is inconsistent with the provisions of 
AS2890.1, SEPP ARH 2009 and HDCP 2013. These non-compliances are considered 
unacceptable and, on this basis, the proposal is considered to raise issues that are 
contrary to the public interest. 

Cumberland Local Infrastructure Contributions Plan 2020 

The development would require the payment of contributions in accordance with 
Cumberland Local Infrastructure Contribution Plan. Notwithstanding, the application is 
recommended for refusal. 

Disclosure of Political Donations and Gifts 

The applicant and notification process did not result in any disclosure of Political 
Donations and Gifts. 

CONCLUSION: 

The Application has been assessed in accordance with the relevant requirements of 
the Environmental Planning and Assessment Act 1979, State Environmental Planning 
Policy No. 55 – Remediation of Land, State Environmental Planning Policy (Affordable 
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Rental Housing) 2009 (ARH SEPP), Holroyd Local Environmental Plan 2013 and the 
Holroyd Development Control Plan 2013 and  Draft Cumberland Local Environmental 
Plan  and is considered to be unsatisfactory. 
 

REPORT RECOMMENDATION: 

That Development Application No. DA2020/0769 for the retention of principal 
dwelling and construction of a secondary dwelling with a double car garage 
and second storey contained within the roof space and rear pergola on land at 
24 Meakin Street MERRYLANDS  NSW  2160 be refused for the reasons listed 
in the attached schedule. 

 

ATTACHMENTS 

1. Draft Notice of Determination ⇩  
2. State Environmental Planning Policy (Affordable Rental Housing) 2009 

Compliance table ⇩  

3. HDCP 2013 Analysis Dwelling houses, secondary dwelling & outbuildings ⇩  
4. Architectural Plans ⇩   
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Item No: LPP017/21 

DEVELOPMENT APPLICATION FOR 2 HYLAND ROAD, GREYSTANES 

Responsible Division: Environment & Planning  
Officer: Executive Manager Development and Building  
File Number: DA2021/0022    
  

 

Application lodged 15 January 2021 

Applicant Mr G Bakewell 

Owner Cumberland City Council 

Application No. DA2021/0022 

Description of Land 2 Hyland Road, Greystanes, Lot 10, DP 817980 

Proposed 
Development 

Alterations and repair works to existing milking shed (Heritage 
Item No. I27 and A1) for storage use and the removal of a tree 

Site Area 3,991m2 

Zoning RE1 – Public Recreation   

Disclosure of political 
donations and gifts 

Nil disclosure 

Heritage Yes – local listed heritage item No. 127 & Archaeological site 
No. A1    

Principal Development 
Standards 

N/A  

Issues Council owned property  

SUMMARY: 

1. Development Application No. DA2021/0022 was received on 15 January 2021 
for the alterations and repair works to existing milking shed (Heritage Item No. 
I27 and A1) for storage use and the removal of a tree. 

2. The application was not required to be publicly notified in accordance with 
Holroyd Development Control Plan 2013, Part E, as the site does not adjoin any 
residential zoned land.  

3. The subject site is listed as a locally significant heritage item in the Holroyd Local 
Environmental Plan 2013, under Schedule 5 as Heritage Item 127 and 
Archaeological site No. A1. The subject heritage item is a 1938 Milking Shed 
which is encompassed within the site boundaries of the ‘House and farm 
buildings’. The works proposed are limited to the former Milking Shed structure 
and would not affect other heritage buildings located on the heritage listed site.  

4. The application is referred to the Cumberland Local Planning Panel as 
Cumberland City Council are the property owners of the subject site.  

5. The application is recommended for conditional approval subject to the conditions 
as provided in the attached schedule. 
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REPORT: 

Subject Site and Surrounding Area 

The subject site is legally described as Lot 10 in DP 817980 and is known as 2 Hyland 
Road, Greystanes. The site is located south of Pemulwuy and north of Prospect Creek. 
Currently located on the subject site is a single storey cottage currently used as ‘West 
Cumberland Mens Shed’, an existing basketball court and the former 1938 ‘Milking 
Shed’.  

‘West Cumberland Mens Shed’ is approximately 34 metres north of the ‘Milking Shed’ 
and Holroyd Riffle Range and Pigeon Club is approximately 31 metres east of the of 
the ‘Milking Shed’. The site has a curved frontage of approximately 105 metres to 
Hyland Road. The site has a total area of approximately 3,991m2 (as per DP). The site 
falls approximately 6 metres from north-west to south-east. The site is zoned RE1 
Public Recreation and is surrounded by RE1 Public Recreation zoned land to the north 
and east and Transgrid electrical site is directly to the south. The site is a local listed 
heritage item (No. 127) and an Archaeological listed site (No. A1) under Schedule 5 of 
Holroyd Local Environmental Plan 2013. 

Figure 1 – Locality Plan of subject site – Source: Intramaps Cumberland City Council 

 

Figure 2 – Aerial view of subject site – Source: Near Maps 2021 
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Figure 3 – Street view of subject site – Source: Google Maps Street View 

 

Description of the Proposed Development 

Council has received a development application for alterations and repair works to 
exiting milking shed (Heritage Item No.127 and A1) for storage use and the removal of 
a tree. As detailed in the submitted Heritage Impact Statement (prepared by City Plan, 
dated 22 December 2020), breakdown of the proposal as follows: 

Roofing • Secure existing metal sheeting over the Feed Store and the 
Milking Bays  

• Install new roofing (Fielder: 5-Rib corrugated sheet profile with 
zincalume finish) 

• Replace all ridge capping, gutter, downpipes and flashings 

• Repair missing or deteriorated sheet metal roofing to match 
existing  

• Repair or replace section of timber bargeboard and replace 
rolled flashings  

• Replace missing or deteriorated roof battens to match the 
dimensions of the exiting battens  

• Replace install 3 new rafters above Milking Bay 4 and strengthen 
split rafter above Milking Bay 3 and 4 

Structure • Replace top plate in south wall of Milking Bays 
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• Splice repair owner section of corner posts of Milking Bay 4 and 
provide new concrete base for SW corner post  

• Replace 1 no. timber stud adjacent Bay 4 exit door; replace exit 
doors to Bays 3 and 4, reuse gate on site Bay 2 and retain gate 
on Bay 1 

• Replace wall plates, rafter and SE corner post of Feed Store  

• Remove cracked brickwork and rebuild above and near door to 
equipment room. Install hardwood intel above door. Re-align wall 
to support roof beam above the feed store 

• Repair concrete base at E corner to Milking Bay 1 

• Remove/replace damaged sections of concrete dwarf walls on 
south elevation  

• Stitch cracks in north elevation using Helifix’ system to engineers 
details  

Other  • Replace damage terracotta wall vents  

• Replace deteriorated timber window frame and install new glass 
louvred window sash  

• Replace missing or damaged hardware and door furniture to 
match existing  

• Install grated drain along northern edge of concrete slab with fall 
to underground PVC stormwater pipes on east and west 
elevations, terminating at two stormwater pits on the southern 
elevation 

• Remove redundant conduits and pipes  

• Prepare walls and ceiling surfaces in ‘Equipment Room’ and 
‘Cool Room’ and repaint with Haymes ‘Elite Interior Low Sheen’.  

• Repair ‘Cool Room’ door and install barrel bolt  

Setting  • Removal of a ‘Wild Olive Tree’ located to the south of the 
Equipment Room/Cool Room.  

Applicants Supporting Statement 

The applicant has provided a Statement of Environmental Effects prepared by Graham 
Bakewell Architect dated October 2020 and was received by Council on 15 January 
2021 in support of the application. 

Contact with Relevant Parties 

The assessing officer has undertaken a site inspection of the subject site and 
surrounding properties and has been in regular contact with the applicant throughout 
the assessment process. 

Internal Referrals 

Building Surveyor 

The development application was referred to Council’s Building Surveyor for comment 
who has advised that the development proposal is satisfactory and therefore can be 
supported subject to recommended conditions of consent, in particular a condition of 
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consent requiring the works to be supervised by a nominated Heritage Consultant, as 
suggested in the submitted Heritage Impact Statement. 

Tree Management Officer 

The development application was referred to Council’s Tree Management Officer for 
comment who has advised that the removal of the ‘Wild Olive Tree’ can be supported 
subject to recommended conditions of consent, including tree protection measures of 
the surrounding trees to be protected on site.  

Cumberland Heritage Committee  

The development application was referred to Council’s Heritage Committee for 
comment who has advised that the development proposal is satisfactory. 

External Referrals 

Heritage Council of NSW  

Pursuant to Clause 5.10 of Holroyd Local Environmental Plan 2013, the development 
application was referred to the Heritage Council of NSW for comment who has advised 
that the development proposal is satisfactory and therefore can be supported subject 
to a condition of consent for unexpected finds during construction. 

PLANNING COMMENTS 

The provisions of any Environmental Planning Instruments (EP&A Act s4.15 
(1)(a)(i)) 

State Environmental Planning Policies  

State Environmental Planning Policy No. 55 – Remediation of Land (SEPP 55) 

The site is not identified in Council’s records as being contaminated. A site inspection 
reveals the site does not have any obvious history of a previous land use that may 
have caused contamination and there is no specific evidence that indicates the site is 
contaminated. The subject site is currently used for public recreation purposes and 
contamination is not expected. 

Local Environmental Plans 

Holroyd Local Environmental Plan 2013 (HLEP 2013)  

The provision of the HLEP 2013 is applicable to the development proposal. It is noted 
that the development achieves compliance with the key statutory requirements of the 
HLEP 2013 and the objectives of the RE1 Public Recreation Zoning.  

(a) Permissibility: - 

The alterations and repair works to an existing locally listed heritage item are permitted 
with consent.  
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On the site there is an existing Community Facility (West Cumberland Mens Shed), 
which is permitted within the RE1 – Public Recreation zone, the storage use will 
become ancillary to the existing Community Facility on the site. 

The below table provides a summary of Clause 5.10 – Heritage Conservation as 
detailed in Holroyd Local Environmental Plan 2013:   

Control   Compliance  

(1) Objectives The objectives of this 
clause are as follows— 
(a) to conserve the environmental 
heritage of Holroyd, 
(b) to conserve the heritage significance 
of heritage items and heritage 
conservation areas, including associated 
fabric, settings and views, 
(c) to conserve archaeological sites, 
(d) to conserve Aboriginal objects and 
Aboriginal places of heritage significance. 

The alterations and repair works to the 
existing Milking Shed will minimise 
further loss and deterioration to the 
surviving building whilst also conserving 
the heritage significance of the building 
and archaeological site. 
   

(2) Requirement for 
consent Development consent is 
required for any of the following— 
(a) demolishing or moving any of the 
following or altering the exterior of any of 
the following (including, in the case of a 
building, making changes to its detail, 
fabric, finish or appearance)— 
(i) a heritage item, 
(ii) an Aboriginal object, 
(iii) a building, work, relic or tree within a 
heritage conservation area, 
(b)altering a heritage item that is a 
building by making structural changes to 
its interior or by making changes to 
anything inside the item that is specified 
in Schedule 5 in relation to the item.  
(c) disturbing or excavating an 
archaeological site while knowing, or 
having reasonable cause to suspect, that 
the disturbance or excavation will or is 
likely to result in a relic being discovered, 
exposed, moved, damaged or destroyed, 
(d)  disturbing or excavating an 
Aboriginal place of heritage significance, 
(e)  erecting a building on land— 
on which a heritage item is located or that 
is within a heritage conservation area, or 
on which an Aboriginal object is located 
or that is within an Aboriginal place of 
heritage significance, 
(f)  subdividing land— 

Development consent for the alterations 
and repair works to the existing heritage 
building have been sought. The 
application has also been accompanied 
with a Heritage Impact Statement, which 
concluded that the works will have a 
positive heritage impact.   
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on which a heritage item is located or that 
is within a heritage conservation area, or 
on which an Aboriginal object is located 
or that is within an Aboriginal place of 
heritage significance. 

(5) (5) Heritage assessment The consent 
authority may, before granting consent to 
any development— 
(a) on land on which a heritage item is 
located, or 
(b) on land that is within a heritage 
conservation area, or 
(c) on land that is within the vicinity of land 
referred to in paragraph (a) or (b), require 
a heritage management document to be 
prepared that assesses the extent to 
which the carrying out of the proposed 
development would affect the heritage 
significance of the heritage item or 
heritage conservation area concerned. 

(6) (6) Heritage conservation management 
plans The consent authority may require, 
after considering the heritage 
significance of a heritage item and the 
extent of change proposed to it, the 
submission of a heritage conservation 
management plan before granting 
consent under this clause. 
 

The application has been accompanied 
with a Heritage Impact Statement which 
concludes with a recommendation:  
 
“for the works to be overseen by a 
suitably qualified heritage professional 
with experience in built heritage 
conservation to ensure the works are 
carried out in line with heritage best 
practice and to provide heritage advice 
during the works where unexpected 
detailing and exposure of building 
element occurs. This will ensure any 
unknown building element that may 
reveal further deterioration during the 
works would be guided by adequate 
advice and appropriate method of 
conservation is implemented. It is also 
recommended that the appointed 
heritage professional also to undertake 
ongoing archival photography prior and 
during the works to document the 
construction phase for future reference 
and research purposes. The appointed 
heritage professional is to submit a 
statement on completion of works and 
include all photography as part of the 
statement together with any unexpected 
finds and additional methods applied 
during the works as a record of the works 
and heritage approach”.  

(7) Archaeological sites The consent 
authority must, before granting consent 
under this clause to the carrying out of 
development on an archaeological site 
(other than land listed on the State 
Heritage Register or to which an interim 
heritage order under the Heritage Act 
1977 applies)— 
(a) notify the Heritage Council of its 
intention to grant consent, and 
(b) take into consideration any response 
received from the Heritage Council within 
28 days after the notice is sent. 

The subject site is listed as a locally 
significant heritage item in the Holroyd 
Local Environmental Plan 2013, under 
Schedule 5 as Heritage Item 127 and 
Archaeological site No. A1.  
 
The application was referred to the 
Heritage Council of NSW for comments. 
Comments were provided on the 11 
March 2021 and the Heritage Council’s 
condition recommendation has been 
imposed on the development consent.  

https://www.legislation.nsw.gov.au/view/html/inforce/current/act-1977-136
https://www.legislation.nsw.gov.au/view/html/inforce/current/act-1977-136
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The provisions of any proposed instrument that is or has been the subject (EP&A 
Act s4.15 (1)(a)(ii)) 

(a) Draft Cumberland Local Environmental Plan (Draft CLEP)  

The Draft Cumberland Local Environmental Plan (Draft CLEP) has been prepared by 
Cumberland Council to provide a single planning framework for the future planning of 
Cumberland City. The changes proposed seek to harmonise and repeal the three 
existing LEPs currently applicable to the Cumberland local government area, those 
being: 

• Holroyd Local Environmental Plan 2013, 

• Parramatta Local Environmental Plan 2011, and 

• Auburn Local Environmental Plan 2010. 

The current planning controls for the subject site, as contained within the HLEP 2013, 
are not proposed to change under the Draft CLEP. 

A comprehensive assessment and compliance table is contained in Appendix A. 

The provisions of any Development Control Plans (EP&A Act s4.15 (1)(a)(iii)) 

Holroyd Development Control Plan 2013 (HDCP 2013)  

The HDCP 2013 provides guidance for the design and operation of development to 
achieve the aims and objectives of the HDCP 2013. Whilst there are no specific 
controls under the HDCP 2013 that are directly relevant to the proposed development, 
the proposal has been assessed to comply with the requirements of the HDCP2013. 

A comprehensive assessment and compliance table is contained in Appendix B. 

The provisions of any planning agreement that has been entered into under 
section 7.4, or any draft planning agreement that a developer has offered to enter 
into under section 7.4 (EP&A Act s4.15(1)(a) (iiia)) 

There is no draft planning agreement associated with the subject Development 
Application. 

The provisions of the Regulations (EP&A Act s4.15 (1)(a)(iv)) 

The proposed development raises no concerns as to the relevant matters arising from 
the Environmental Planning and Assessment Regulations 2000 (EP&A Reg). 

The Likely Environmental, Social or Economic Impacts (EP&A Act s4.15 (1)(b)) 

It is considered that the proposed development will have no significant adverse 
environmental, social or economic impacts in the locality. 

The suitability of the site for the development (EP&A Act s4.15 (1)(c)) 
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The subject site and locality is not known to be affected by any natural hazards or other 
site constraints likely to have a significant adverse impact on the proposed 
development. Accordingly, it is considered that the development is suitable in the 
context of the site and surrounding locality. 

Submissions made in accordance with the Act or Regulation (EP&A Act s4.15 
(1)(d)) 

 
Advertised (newspaper)  Mail  Sign  Not Required  

In accordance with Council’s Notification requirements contained within the Holroyd 
Development Control Plan 2013, Part E, the development application was not required 
to be publicly notified, as the site does not adjoin any residential zoned land.  

The public interest (EP&A Act s4.15(1)(e)) 

In view of the foregoing analysis it is considered that the development, if carried out 
subject to the conditions set out in the recommendation below, will have no significant 
adverse impacts on the public interest. 

Cumberland Local Infrastructure Contributions Plan 2020 

This part of the Act relates to the collection of monetary contributions from applicants 
for use in developing key local infrastructure.  

Comments: 

The development does not require the payment of contributions in accordance with 
Cumberland Local Infrastructure Contributions Plan 2020. 

Disclosure of Political Donations and Gifts 
 
The applicant and notification process did not result in any disclosure of Political 
Donations and Gifts. 

CONCLUSION: 

The development application has been assessed in accordance with the relevant 
requirements of the Environmental Planning and Assessment Act 1979, State 
Environmental Planning Policy No. 55 – Remediation of Land (SEPP 55), Holroyd LEP 
2013 and Holroyd DCP 2013 and is considered to be satisfactory for approval subject 
to conditions. 

The proposed development is located within the RE1 – Public Recreation zone under 
the relevant provisions of the Holroyd Local Environmental Plan 2013. The proposal is 
consistent with all statutory and non-statutory controls applying to the development. 
The development is considered to perform adequately in terms of its relationship to its 
surrounding built and natural environment, particularly having regard to maintaining 
local heritage significance.  



Cumberland Local Planning Panel Meeting 
 12 May 2021 

Page 356 

For these reasons, it is considered that the proposal is satisfactory having regard to 
the matters of consideration under Section 4.15 of the Environmental Planning and 
Assessment Act 1979, and the development may be approved subject to conditions. 
 

REPORT RECOMMENDATION: 

That Development Application No. DA2021/0022 for alterations and repair 
works to existing milking shed (Heritage Item No. I27 and A1) for storage use 
and the removal of a tree on land at 2 Hyland Road GREYSTANES  NSW  2145 
be approved subject to conditions listed in the attached schedule. 

 

ATTACHMENTS 

1. Draft Notice of Determination ⇩  
2. Architectural Plans ⇩  

3. Heritage Impact Statement ⇩  
4. Heritage Council of NSW Advice ⇩  
5. Appendix A - Holroyd Local Environmental Plan 2013 ⇩  
6. Appendix B - Holroyd Development Control Plan 2013 ⇩   
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Item No: LPP018/21 

DEVELOPMENT APPLICATION FOR 298-302 MERRYLANDS ROAD & 2-2A 
CAMBRIDGE STREET, MERRYLANDS 

Responsible Division: Environment & Planning  
Officer: Executive Manager Development and Building  
File Number: DA2020/0791    
  

 

Application lodged 17 December 2020 

Applicant Mr A Calhoun 

Owner Mr A Calhoun 

Application No. DA2020/0791 

Description of Land 298-302 Merrylands Road & 2-2A Cambridge Street, 
Merrylands, NSW  2160, Lot 7 Sec 2 DP 602, Lot C DP 397906, 
Lot A DP 397906, Lot B DP 397906 

Proposed 
Development 

Demolition of existing structures and construction of a 6 (six) 
storey mixed use development comprising 42 (forty-two) 
residential units and 6 (six) commercial tenancies over 
basement car parking. 

Site Area 2074.1 sqm 

Zoning B6 – Enterprise Corridor  

Disclosure of political 
donations and gifts 

Nil disclosure 

Heritage Subject site is not within the vicinity of any heritage item or 
heritage conservation area 

Principal Development 
Standards 

FSR 
Permissible: 2:1 
Proposed:  1.94:1 (4016.30sqm) 
 
Height of Building 
Permissible: 17m 
Proposed: 20m (17.6% variation) 

Issues ADG non-compliance 
- Solar day light access 
- Floor to ceiling height 
- Habitable room depth 
- Setbacks 

LEP non-compliance: 
- Height of Building 

DCP non-compliances 
- Sunlight access 
- Floor to ceiling height & height in storeys 
- Front setbacks 
- Street wall height 
- Balcony size 

4 submissions received 
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SUMMARY: 

1. Development Application No. DA2020/0791 was received on 17 December 2020 
for the demolition of existing structures and construction of a 6 storey mixed use 
development comprising 42 residential units and 6 commercial tenancies over 
basement car parking. 

2. The application was publicly notified to occupants and owners of the adjoining 
properties for a period of 21 days between 15 January 2021 and 5 February 2021. 
In response, 4 submissions were received. 

3. The variations are as follows: 
 

Control Required Provided % variation 

Floor to ceiling height – first floor 
 
Section 4C-1 of SEPP 65 

3.3m 2.7m 18% 

Maximum habitable room depth for open 
plan layout  
 
Section 4D-2 of SEPP 65 

8m 9m 12.5% 

Height of Building  
 
Clause 4.3 of HLEP 2013 

17m  20m 17.6% 

Building Height 
 
Section 1.3 of HDCP 2013 

4 storeys 6 storeys 50% 

4. The application is recommended for deferred commencement approval subject 
to the conditions as provided in the attached schedule.  

5. The application is being reported to the Cumberland Local Planning Panel 
(CLPP) for determination as it is a development with more than 4 storeys to which 
the State Environmental Planning Policy No 65 – Design Quality of Residential 
Apartment Development applies.  

REPORT: 

Subject Site and Surrounding Area 

The subject site is known as 298-302 Merrylands Road, 2, & 2A Cambridge Street 
Merrylands and is legally described as lots A, B & C in DP 397906, and lot 7, section 
2 in DP 602. The amalgamated site will be an irregular ‘L’ shaped corner lot, located 
at the intersection of Merrylands Road and Cambridge Street at the south eastern 
corner. The site accommodates area of 2074.1 sqm, with a frontage of 27.43m to 
Merrylands Road and 57.91m to Cambridge Street.  

The site currently contains four single storey dwellings and associated outbuildings. 
The existing structures on site are to be demolished as part of the proposal. There are 
no significant trees within the subject site affected by the proposal.  
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Surrounding land use is predominantly mixed, consisting of various 2-3 storey walk 
ups apartments, retail/business uses and place of public worship. The site adjoins a 2-
3 storey apartments to the south and east side. A six-storey mixed use building is 
located at 306 Merrylands Road on the opposite side of Cambridge Street. The locality 
is undergoing transition to higher density developments in line with the planning 
controls that currently apply.  

The site is zoned B6 – Enterprise Corridor, as are neighbouring sites to the north, east 
and west. The land to the south is zoned R4 – High Density Residential. The site is 
neither listed as a heritage item nor is located within a Heritage Conservation Area. 

Photos of the site and surrounds are provided below: 

 

Figure 1 – Locality plan of subject site. 

 

Figure 2 – Aerial view of subject site and surrounding area. 
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Figure 3 – Subject sites as viewed along Merrylands Road. 

 

Figure 4 – Subject sites as viewed along Cambridge Street. 

 

Figure 5 – Existing neighbouring developments to the east of subject site, as viewed 
from Merrylands Road. 
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Figure 6 – Existing mixed use development to the west of subject site, at 306 
Merrylands Road. 

 

Figure 7 – Existing three storey residential development to the south of subject site, 
as viewed to the east from Cambridge Street. 

 

Figure 8: Photomontage of the proposed development (Source: IDRAFT Plans). 
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Figure 9: Photomontage of the proposed development and its relationship with 
existing mixed use building at 306 Merrylands Road (Source: IDRAFT Plans). 

Description of the Proposed Development 

Council has received a development application for demolition of existing structures 
and construction of a six (6) storey mixed use development comprising of 42 residential 
units and 6 commercial tenancies over basement car parking. Detailed breakdown of 
the proposed development is provided below: 

Amalgamation of the following allotments: 

• Lot 7 SP 2 DP602– 2 Cambridge Street, Merrylands 

• Lot C in DP 397906 – 2A Cambridge Street, Merrylands 

• Lot B in DP 397906 – 298 Merrylands Road, Merrylands 

• Lot A in DP 397906 – 302 Merrylands Road, Merrylands 

Basement levels 2: 

• 36 residential car spaces including 7 accessible car parking spaces; 

• 1 car wash bay; 

• 22 bicycle spaces; and  

• Storage spaces. 

Basement levels 1: 

• 7 residential car parking spaces; 

• 19 commercial parking spaces; 

• 8 visitors parking spaces; and  

• 8 bicycle spaces. 
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Ground floor 

• 6 commercial tenancies, accessed off Merrylands Road and Cambridge Street; 

• 1 loading bay and waste room to the rear of the commercial tenancies; 

• 5 commercial visitor’s parking spaces; 

• 338 sqm of communal open space, provided to the south east side; and  

• 2 access lobbies for the residential units above, off Cambridge Street. 

Levels 1 to 4 

• 29 x 2 bedroom units; 

• 5 x 1 bedroom accessible units; and 

• 4 x 3 bedroom unit. 

Level 5 

• 2 x 2 bedroom units 

• 1 x 1 bedroom unit;  

• 1 x 3 bedroom units; and 

• 237sqm of roof top communal open space with a provision of two WCs and a 
barbeque area. 

The dwelling mix of the proposal is as follows: 

• 6 x 1 bed (14.2%) 

• 31 x 2 bed (73.8%) 

• 5 x 3 bed (11.9%) 

Proposed Offer and Voluntary Planning Agreement 

Following legal advice for road widening (1.5m wide along Cambridge Street) required 
by the HDCP 2013, an offer to prepare a Voluntary Planning Agreement in exchange 
for an increase in height to 20m, which equates to 4 additional units and a sixth storey, 
was made to Council.  

The proposed Offer includes:  

• Design and construction of the road widening by the developer.  

• Subdivision and dedication of land subject to road widening to Council 
(approximately 97sqm).  
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The Offer was presented to Council in April 2021 and supported in-principle. As part 
of the application, a condition will be imposed for the preparation and finalisation of a 
Voluntary Planning Agreement in accordance with the proposed Offer. 

History 

The subject land parcel has previously had five (5) applications associated with it, 
broadly under DA2014/531 and associated modifications. However, the development 
was not able to be commenced and as a result the consent lapsed on 12 January 2020. 

DA2014/531/1 – on 8 October 2015, a development application was refused for the 
consolidation of 4 lots into 1 lot; demolition of existing structures; construction of a 5 
storey shop top housing development comprising 40 residential units; 6 ground floor 
commercial premises and at-grade parking plus basement parking. 

REV2014/531/1 – Section 82A Review of Council's refusal for the consolidation of 4 
lots and construction of a 5 storey shop top housing development comprising 39 
residential units; 6 ground floor commercial premises and at-grade parking plus 
basement parking was approved on 12 January 2016. 

M2014/531/2 & M2014/531/3 – subsequent modification applications approved 
changes to the approved development. The most recent modification application 
(M2014/531/3) approved additional storey and 3 additional units for the development.   

Subject DA History 

 

Date Action 

17 December 2020 The subject development application was lodged with Council. 

21 December 2020 The subject application was referred to the following internal 
sections: 
Development Engineering 
Waste Management 
Environmental Health Unit 
Landscape/ Tree officer 

Between 15 
January 2021 and 
5 February 2021 

Application placed on public notification. In response, four 
submissions were received.  

March 2021 Council was approached with an Offer and to prepare a Voluntary 
Planning Agreement (VPA), which was identified as a way 
forward following legal advice for the road widening required by 
the Holroyd DCP 2013. 

April 2021 The VPA offer reported to Council. As part of the DA, a condition 
will be imposed for the preparation, notification and finalisation of 
a Voluntary Planning Agreement in accordance with the proposed 
Offer. 

12 May 2021 Application referred to CLPP for determination. 

Applicants Supporting Statement 
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The applicant has provided a Statement of Environmental Effects and a Clause 4.6 
written statement prepared by Think Planners dated 15 December 2020 to support the 
proposed exemption of Height of Building standard, contained within the HLEP 2013. 

Contact with Relevant Parties 

The assessing officer has undertaken a site inspection of the subject site and 
surrounding properties and Council Officers have been in regular contact with the 
applicant throughout the assessment process. 

Internal Referrals 

Development Engineer 

The development application was referred to Council’s Development Engineer for 
comment who has advised that, subject to the satisfaction of compliance with the 
critical issues relating to flooding and traffic, the proposal can be made satisfactory.  

To confirm that the proposal does not result in any unreasonable impact to the locality 
and subject development, conditions of consent requiring details/ plans, such as 
revised flood model and study report and amended stormwater plan, are required to 
be submitted to and approved by the council prior to issue of a Construction Certificate. 

Environmental Health Officer 

The development application was referred to Council’s Environmental Health Officer 
for comment who has raised concerns in relation to the outdated acoustic report and 
outdated contamination report.  

In relation to the concerns regarding the acoustic report, a condition requiring an 
updated acoustic report and recommendations of the updated report to be incorporated 
within the architectural plans is recommended. The updated plans are recommended 
to be submitted to and approved by Council prior to the issue of a Construction 
Certificate.  

In relation to the concerns regarding the contamination report, the site is not identified 
in Council’s records as being contaminated. A site inspection revealed that the site 
does not have any obvious history of a previous land use that may have caused 
contamination and there is no specific evidence that indicates the site is contaminated. 
The subject site is currently used for residential purposes and contamination is not 
expected, as such an updated contamination report was not requested.  

Subject to the recommended conditions of consent, the proposed development is 
considered acceptable.  

Tree Management Officer 

The development application was referred to Council’s Tree Management Officer for 
comments, who advised that the development proposal particularly, the proposed OSD 
and storm water layout will require excavation within close proximity to the trees on the 
adjacent property at 4-6 Cambridge Road.   
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To confirm that the proposal does not result in any unreasonable impacts to the existing 
trees located within the neighbouring property, a non-evasive, root mapping of the 
relevant trees is required. In addition to this, an arborist report is also required to 
provide an assessment of the Council Street trees (Brush Box) on Merrylands Road.  

Subject to the recommended conditions of consent, proposed development is 
considered acceptable.  

Waste Management 

The development application was referred to Council’s Waste Management Officer for 
comment, who raised concerns about the suitability of the bin room location for 
residential purposes. It was discussed that subject to provision of safe access to the 
bin room for the residents, the proposal can be supported. 

External Referrals 

Endeavour Energy 

The development application was referred to Endeavour Energy for comment who has 
not raised any objection to the proposed development, however, concerns in relation 
to flooding and proposed capacity and design of the substation are raised.  

In light of the above, a condition of consent has been imposed within the draft 
conditions of consent, noting no approval is granted or implied for the erection of a 
substation, and that separate approval from Council is required. Recommended 
conditions from Endeavour Energy form part of the draft conditions of consent. 

NSW Police 

The development application was referred to NSW Police for comment who has not 
raised any objection with the proposed development. 

PLANNING COMMENTS 

The provisions of any Environmental Planning Instruments (EP&A Act s4.15 
(1)(a)(i)) 

State Environmental Planning Policies  

The proposed development is affected by the following State Environmental Planning 
Policies: 

(a) State Environmental Planning Policy No. 55 – Remediation of Land (SEPP 
55) 

Clause 7 of SEPP 55 requires Council to be satisfied that the site is suitable or can be 
made suitable to accommodate the proposed development. The matters listed within 
Clause 7 have been considered in the assessment of the development application.  

Matter for Consideration Yes/No 

Does the application involve re-development of the site or a change 
of land use?  

 Yes  No 
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Matter for Consideration Yes/No 

In the development going to be used for a sensitive land use (e.g.: 
residential, educational, recreational, childcare or hospital)? 

 Yes  No 

Does information available to you indicate that an activity listed 
below has ever been approved, or occurred at the site? 
acid/alkali plant and formulation, agricultural/horticultural activities, 
airports, asbestos production and disposal, chemicals manufacture 
and formulation, defence works, drum re-conditioning works, dry 
cleaning establishments, electrical manufacturing (transformers), 
electroplating and heat treatment premises, engine works, explosive 
industry, gas works, iron and steel works, landfill sites, metal 
treatment, mining and extractive industries, oil production and 
storage, paint formulation and manufacture, pesticide manufacture 
and formulation, power stations, railway yards, scrap yards, service 
stations, sheep and cattle dips, smelting and refining, tanning and 
associated trades, waste storage and treatment, wood preservation 

 Yes  No 

Is the site listed on Council’s Contaminated Land database?  Yes  No 

Is the site subject to EPA clean-up order or other EPA restrictions?  Yes  No 

Has the site been the subject of known pollution incidents or illegal 
dumping? 

 Yes  No 

Does the site adjoin any contaminated land/previously contaminated 
land? 

 Yes  No 

Has the appropriate level of investigation been carried out in respect 
of contamination matters for Council to be satisfied that the site is 
suitable to accommodate the proposed development or can be 
made suitable to accommodate the proposed development? 

 Yes  No 

The site is not identified in Council’s records as being contaminated. A site 
inspection reveals that the site does not have any obvious history of a previous 
land use that may have caused contamination and there is no specific evidence 
that indicates the site is contaminated. The subject site is currently used for 
residential purposes and contamination is not expected.  

(b) Statement Environmental Planning Policy No. 65 - Design Quality of 
Residential Apartment Development (SEPP 65)  

SEPP 65 applies to the development as the building is 3 storeys or more and contains 
more than 4 dwellings. A design statement addressing the design quality principles 
prescribed by SEPP 65 was prepared by the project architect. Integral to SEPP 65 is 
the Apartment Design Guide (ADG), which sets benchmarks for the appearance, 
acceptable impacts and residential amenity of the development. 

A design verification statement signed by registered architect Adrian Winton was 
submitted by the applicant.  

Following a detailed assessment of the proposal against the provisions of SEPP 65 
and the ADG, the proposal is generally considered compliant and therefore performs 
satisfactorily with respect to the core design quality principles of the ADG and achieves 
acceptable amenity for the future occupants of the subject development and 
neighbouring properties, and achieves a built form that has proportions and balanced 
composition of elements, that are compatible with the character of the streetscape.  
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An assessment against the Apartment Design Guide (ADG) controls is provided at 
Attachment 5. 

The proposal involves non-compliance with the following ADG controls. 
3F Visual Privacy 
3F-
1 

Adequate building separation distances are shared equitably 
between neighbouring sites, to achieve reasonable levels of external 
and internal visual privacy. 

Yes 

Design 
Criteria 

Separation between 
windows and balconies is 
provided to ensure visual 
privacy is achieved. 
Minimum required 
separation distances from 
buildings to the side and rear 
boundaries are as follows: 

 
 

 
Minimum setback 
provided at the eastern 
side is: 
 
At level 1 to level 3 – 5m 
between balcony and 
side boundary.  However, 
the subject balconies are 
separated from 
neighbouring balconies 
by over 8m. in addition, to 
minimise any adverse 
amenity impacts to the 
units to east, 1.5m high 
privacy screens are 
proposed to the east 
facing balconies, which is 
supported. 
  
At level 4 – 6m setback 
provided from eastern 
boundary. 
 
At level 5 – 9m setback 
provided from eastern 
boundary fence. 
 
Southern side: 
 
Levels 1 to 3: 6m setback 
provided from the 
boundary. 
 
At level 4 and 5: over 
12m setback from 
existing boundary 
provided to the southern 
side. 

Partially  
 

Conside
red 

accepta
ble.  

 

4A Solar and Daylight Access 
4A-
1 

To optimise the number of apartments receiving sunlight to habitable 
rooms, primary windows and private open space. 

Yes 



Cumberland Local Planning Panel Meeting 
 12 May 2021 

Page 421 

Design 
Criteria 

A maximum of 15% of 
apartments in a building 
receive no direct sunlight 
between 9 am and 3 pm at 
mid-winter. 
 
Required: 15% x 42 units 
= 6 units max 

9 units (20%) do not 
receive any solar access. 
Due to the existing site 
constraints and its 
orientation, solar access 
is not achieved within the 
units. However, balconies 
of all these units will 
receive solar access. In 
light to of this, minor non-
compliance is considered 
acceptable.  

No, 
Consider

ed 
acceptabl

e.  

4C Ceiling Heights 
4C-1 Ceiling height achieves sufficient natural ventilation and daylight 

access. 

 

Design 
Criteria 

Measured from finished 
floor level to finished 
ceiling level, minimum 
ceiling heights are: 

 

 
 
Ceiling height for ground 
floor commercial is 3.7.  
 
2.7m for all residential 
floors. 
 
The first-floor unit does 
not achieve 3.3m floor to 
ceiling height.  However, 
it is noted that the overall 
height of the building will 
be increased, and the 
breach will be intensified, 
if a strict compliance is 
requested with this 
provision.   
As such, proposed 
development is 
considered acceptable in 
this instance.  
 

 
Partially 
complies 
Consider

ed 
acceptab

le.  
 
 

 

4D-
2 

Environmental performance of the apartment is maximised. Partially 
Design 
Criteria 

In open plan layouts 
(where the living, dining 
and kitchen are combined) 
the maximum habitable 
room depth is 8m from a 
window. 

Living area for units 40 
and 41 achieves 9m 
depth. However, these 
units rely on skylights as 
secondary source of 
natural ventilation. This 
will provide adequate 
daylight and ventilation 
and as such considering 
its location, the minor 
breach is considered 

No 
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acceptable. 

(c) State Environmental Planning Policy (Infrastructure) 2007 (ISEPP) 

The provisions of the ISEPP 2007 have been considered in the assessment of the 
development application.  

Clause 45 - Development likely to affect an electricity transmission or distribution 
network 

The subject development occurs within 5 metres of an overhead electricity power line. 
As such, the development application was referred to Endeavour Energy for comment, 
who raised no objections, subject to conditions, which have included within the draft 
notice of determination. 

Additionally, the proposed development includes the design of a substation. As 
discussed above under external referrals, a condition has been imposed within the 
draft conditions of consent, noting no approval is granted or implied for the erection of 
a substation, and that separate approval from Council is required.  

(d) Statement Environmental Planning Policy No 19 - Bushland in Urban Areas  

The proposal does not propose to disturb bushland zoned or reserved for public open 
space. 

(e) State Environmental Planning Policy (Vegetation in Non-Rural Areas) 2017 

The proposal does not seek to remove any significant vegetation from the subjects 
sites, however, as discussed above under the Internal Referral section, proposed 
works within the subject site are likely to result in unreasonable impacts to the 
neighbouring trees located within 4-6 Cambridge Street.  

In order to minimise any unreasonable adverse impacts to the neighbouring trees and 
existing street trees, conditions requiring non-evasive root mapping and arborist report 
are recommended.  Subject to the recommended conditions of consent, the proposed 
development is considered acceptable.  

(f) State Environmental Planning Policy (Building Sustainability Index: BASIX) 
2004 

BASIX Certificate 901344M_02 dated 25 November 2020 has been submitted with the 
application. The certificate achieves target scores and is acceptable. 

Regional Environmental Plans 
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The proposed development is affected by the following Regional Environmental Plans: 

(a) Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005  

The subject site is identified as being located within the area affected by the Sydney 
Regional Environmental Plan (Sydney Harbour Catchment) 2005. The proposed 
development raises no issues as no impact on the catchment is envisaged. 

(Note: - the subject site is not identified in the relevant map as ‘land within the 
‘Foreshores and Waterways Area’ or ‘Wetland Protection zone’, is not a ‘Strategic 
Foreshore Site’ and does not contain any heritage items. Hence the majority of the 
SREP is not directly relevant to the proposed development).  

Local Environmental Plans 

Holroyd LEP 2013 

The provisions of the Holroyd LEP 2013 are applicable to the development proposal. 
It is noted that the development achieves compliance with the key statutory 
requirements of the Holroyd LEP 2013 and the objectives of the B6 Enterprise Corridor.  

(a) Permissibility: - 

The proposed development is defined as a ‘Mixed Use Development’ under the 
provisions of HLEP 2013. Mixed use developments are permitted with consent in the 
B6 – Enterprise Corridor, which applies to the land as follows: 

Mixed use development means a building or place comprising 2 or more different land 
uses. 

The relevant matters to be considered under Holroyd LEP 2013 and the applicable 
clauses for the proposed development are summarised below. A comprehensive LEP 
assessment is contained in Attachment 6. 

Figure 4 –Holroyd LEP Compliance Table 

DEVELOPMENT 
STANDARD 

COMPLIANCE DISCUSSION 

4.3   Height of buildings 
 
(1)  The objectives of this 

clause are as follows: 
 

(a)  to minimise the 
visual impact of 
development and 
ensure sufficient 
solar access and 
privacy for 
neighbouring 
properties, 

(b)  to ensure 
development is 

No 
However, 
considered 
acceptable.  

In accordance with the Height of 
Buildings Map accompanying 
HLEP 2013, a maximum 17m 
building height applies to the site.  
 
The proposed development at its 
highest point is 20m which is 3m 
above the maximum permitted 
height (which includes 650mm of 
lift overrun), or a 17.6% variation 
to the standard.  
 
Notwithstanding the variation, the 
proposed development is 
considered acceptable as 
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consistent with the 
landform, 

(c)  to provide 
appropriate scales 
and intensities of 
development 
through height 
controls. 

 
(2)  The height of a building 

on any land is not to 
exceed the maximum 
height shown for the 
land on the Height of 
Buildings Map.  

discussed below under clause 4.6 
of the HLEP 2013. 
 

4.4   Floor space ratio 
 
(1)  The objectives of this 

clause are as follows: 
 

(a)  to support the 
viability of 
commercial centres 
and provide 
opportunities for 
economic 
development within 
those centres, 

(b)  to facilitate the 
development of a 
variety of housing 
types, 

(c)  to ensure that 
development is 
compatible with the 
existing and desired 
future built form and 
character of the 
locality, 

(d)  to provide a high 
level of amenity for 
residential areas 
and ensure 
adequate provision 
for vehicle and 
pedestrian access, 
private open space 
and landscaping. 

 

Yes In accordance with the FSR map 
accompanying HLEP 2013, a 
maximum FSR of 2.00:1 
(4148.2sqm) applies to the subject 
site.  
 
The proposal results in FSR of 
1.94:1 (4016.30sqm), which 
complies with the permissible FSR 
control. 

http://www.legislation.nsw.gov.au/#/view/EPI/2013/139/maps
http://www.legislation.nsw.gov.au/#/view/EPI/2013/139/maps
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(2)  The maximum floor 
space ratio for a building 
on any land is not to 
exceed the floor space 
ratio shown for the land 
on the Floor Space 
Ratio Map. 

4.6 Exceptions to 
development standards 

(2) Development consent 
may, subject to this 
clause, be granted for 
development even 
though the development 
would contravene a 
development standard 
imposed by this or any 
other environmental 
planning instrument. 
However, this clause 
does not apply to a 
development standard 
that is expressly 
excluded from the 
operation of this clause. 

Yes  Clause 4.6 written request has 
been submitted for the height 
variation.  Refer to the discussion 
below. 

 
Clause 4.6 Exceptions to Development Standards 
 
Height of Building 
 
Clause 4.6 allows the consent authority to vary development standards in certain 
circumstances and provides an appropriate degree of flexibility to achieve better 
design outcomes. The consent authority may grant the exception as the Secretary’s 
concurrence can be assumed where clause 4.6 is adopted as per the Department of 
Planning Circular PS 18-003, dated 21 February 2018.  
 
The site is subject to a maximum height of building control of 17m. The proposed 
development achieves 20m height of building, this comprises of a 17.6% variation of 
the Height of Building control.  

http://www.legislation.nsw.gov.au/#/view/EPI/2013/139/maps
http://www.legislation.nsw.gov.au/#/view/EPI/2013/139/maps
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Figure 10: East elevation, the maximum permissible height is indicated by red dotted 

line. 
 
The applicant has submitted a written request to vary the development standards for 
clause 4.3 (Height of Building) of the HLEP 2013. Based on various case laws 
established by the Land and Environment Court of NSW such as Four2five P/L v 
Ashfield Council [2015] NSWLEC 9, Randwick City Council v Micaul Holdings P/L 
[2016] NSW LEC7 and Zhang and anor v Council of the City of Ryde [2016] NSWLEC 
1179, a 3 part assessment framework for a variation request proposed under clause 
4.6 has been considered and an assessment of the proposed variance, following the 
3 part test is discussed in detail below.  
 
The 3 preconditions which must be satisfied before the application can proceed are as 
follows: 
 
1. Is the proposed development consistent with the objectives of the zone? 
 
Applicant’s justification:  
 
The proposed development remains consistent with the objectives of the B6 zone 
insofar as the development is not antipathetic to the zone objectives (per Schaffer 
Corporation v Hawkesbury City Council (1992) 77 LGRA 21) noting that: 
 
- The development will provide for the housing needs of the community within a 

high-density environment. 
- The development contributes to a variety of housing types in a high-density 

environment. 
- The development will provide increased employment opportunities and 

encourage people to shop and work within the Merrylands Precinct.  
- The development will maximise public transport patronage by providing 

employment and residential accommodation in an accessible location. 
- The development is designed to respond to the context and setting of the locality 

and the development is consistent with the desired future character of the locality; 
and 

- The development is designed to minimise impact on the amenity of the area and 
adjoining properties. 
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Planner’s comment:  
 
The proposed development satisfies the relevant objectives of the B6 – Enterprise 
Corridor.   
 
Consistent with objectives that requires a development to promote businesses along 
main roads and to encourage a mix of compatible uses and provide a range of 
employment uses, the proposal seeks approval for a mixed use development, 
consisting of total six commercial tenancies along Merrylands Road and Cambridge 
Street. These six commercial tenancies have potential to be used for different 
purposes, subject to Council’s approval.  

 
In line with objective which seeks to provide for residential uses, but only as part of a 
mixed-use development, the development provides 42 residential units above 6 ground 
floor commercial tenancies as part of proposed mixed-use development. 
 
2. Is the proposed development consistent with the objectives of the development 

standard which is not met?  
 
Applicant’s justification: 
 
The current development proposal, despite the numerical non-compliance, remains 
consistent with the objectives, which are identified accordingly, based on the following: 
 
- A fundamental component of the proposal is ensuring that the proposal provides 

an appropriate transition between the B6 land and the adjoining R4 land, with the 
current design providing appropriate separation to the south to ensure that a 
transition of scale is achieved and that privacy impacts and overshadowing 
impacts are mitigated.  
 

- Given the level of separation proposed there will be no unreasonable privacy 
impacts to adjoining properties and the shadow analysis submitted indicates that 
the level of overshadowing to the residential flat buildings is acceptable.  
 

- It is considered that this area will serve as a transition between commercial and 
residential land uses and act as a bridge that links these higher density and low 
density areas together whilst also providing an appropriate gateway entry to the 
Merrylands Town Centre that will help to sustain and enhance its growth and 
function. Therefore, the adoption of a 4/5/6 storey form is a suitable design 
response on the site to respond to the site context. 
 

- To reinforce the intersection of Merrylands Road and Cambridge Street through 
greater height that then transitions down at the rear presents a suitable urban 
design response. 
 

- To adopt improved materials and finishes and a more balanced building form on 
the site that is achieved through greater modulation of the building height of the 
building. 
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- The extent of non-compliance does not generate any discernible additional 
amenity impacts in terms of overshadowing or privacy impacts having regard to 
compliant separation and a reduction in shadow cast to the adjoining residential 
flat building in Cambridge Street and therefore the revised building minimises the 
effects of bulk and scale. 
 

- The proposal has been designed to comply with the maximum permitted FSR on 
the site and also complies with key controls pertaining to setbacks, open space, 
and car parking which indicates an appropriate scale of development on the site. 
 

- The proposal will not obstruct existing view corridors. 
 

- The proposed development incorporates a complying floor space ratio as per the 
provisions of the HLEP 2013, which will ensure that the scale of the proposed 
development will be appropriate and will be visually consistent with the permitted 
building height with the variation relating to the rooftop common open space area 
and lift overrun. 
 

- The additional height does not generate any additional amenity impacts given the 
location of the site and the surrounding site context. 
 

- The proposal provides residential accommodation opportunities, the proposal will 
strongly contribute towards revitalising the subject area, as it will increase 
employment opportunities both during the construction phase and at the 
completion of the proposal. The design concept with ground floor commercial 
units will promote increased activation of the street level to enhance pedestrian 
movement and patronage for the area and the 10 additional residential units will 
provide augmented patronage in the locality thus both components will contribute 
towards boosting the local economy of Merrylands. 
 

- The proposal will provide for a number of distinct public benefits:  
o Delivery of additional housing within close proximity to the Merrylands Town 

Centre. 
o Creation of jobs both during the construction stage and through the delivery 

of additional commercial floor space upon completion of the proposal. 
o Activation of the street level. 

o Amenity impacts to adjoining properties are mitigated and the distribution of 

additional floor space across the site will not be discernibly different to a 
built form that is compliant with the FSR control. 

o The traffic modelling concludes that the impact of the development on the 

surrounding traffic network is acceptable, and 
o The scale and intensity of the development is appropriate noting that the 

proposal complies with the maximum height, setbacks and DCP prescriptive 
controls, which demonstrate an appropriate development outcome. 

 
As outlined above the proposal remains consistent with the underlying objectives of 
the control and as such compliance is considered unnecessary or unreasonable in the 
circumstances. The above discussion demonstrates that there are sufficient 
environmental planning grounds to justify the departure from the control. This also 
satisfies Wehbe Test 1. 
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Planner’s comment:  
 
The objectives of the building height standard are to enable appropriate development 
density to be achieved and to ensure that the height of the building is compatible with 
the character of the locality as outlined above. The proposal is compliant with the 
maximum FSR and the departure sought is considered to be modest and does not 
unreasonably impact on adjoining properties.  

 
In accordance with the objective that requires to minimise the visual impact of 
development and ensure sufficient solar access and privacy for neighbouring 
properties, as discussed elsewhere in the report, the proposed development, due to 
the provision of adequate setbacks and privacy screens, achieves adequate level of 
solar access and privacy for the neighbouring properties.   

 
The proposed departure from the height of building control does not generate any 
additional amenity impacts due to the corner location of the site and the surrounding 
site context. 
 
Additionally, an existing development across the street at 306 Merrylands Road 
achieves building height of over 20m and 6 storeys, which is consistent with the subject 
development. The proposed height will assist in reinforcing the street  edge condition 
at the intersection of Merrylands Road and Cambridge Street through greater height 
that can provide opportunity for transition from the permissible 29m height of building 
control towards east (to the town centre). Building height of less than 20m height will 
not provide appropriate built form transition due to the existing 6 storey development 
across the street. 

 
The proposed breach of the height in metres control will assist in providing for 
appropriate scale and intensities for the locality. The proposal is considered to be 
appropriate in the context of the site and surrounding area as existing neighbouring 
mixed use development exhibits a similar built form to the proposal. 
 
3. a) Is compliance with the development standard unreasonable or unnecessary in 

the circumstances of the case? 
 
Applicant’s justification: 
 
- The contravention of the height control does not raise any matter of significance 

for State or regional environmental planning given the nature of the development 
proposal. 
 

- There is no public benefit in maintaining the development standard as it relates 
to the current proposal. The departure from the control is acceptable in the 
circumstances given the underlying objectives of the control are achieved and it 
will not set an undesirable precedent for future development within the locality as 
any future development on another site would require consideration of the 
relevant merits and circumstances of the individual application. 
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- Strict compliance with the prescriptive building height requirement is 
unreasonable and unnecessary in the context of the proposal and its unique 
circumstances. The proposed development meets the underlying intent of the 
control and is a compatible form of development that does not result in 
unreasonable environmental amenity impacts. 
 

- The design response aligns with the intent of the control and provides for an 
appropriate transition to the adjoining properties. 

 
- The proposal promotes the economic use and development of the land consistent 

with its zone and purpose. 
 

- The proposal will not have any adverse effect on the surrounding locality, which 
will be characterised by residential development of comparable height and 
character. The proposal promotes the economic use and development of the land 
consistent with its zone and purpose. 

 
Planner’s comment:  
 
The written request indicates that the proposed variation is contextually appropriate. 
Additionally, it does not result in an undue or adverse environmental planning impact 
in terms of amenity or streetscape presentation. Accordingly, it has been demonstrated 
that there are sufficient environmental planning grounds to justify contravening the 
standard. 
 
The breach is limited to the sixth storey, which consists of four apartments and two lift 
overruns. The sixth storey is designed such that it is set in by around 3m from the 
northern and western sides, by 6m from the east side and over 16m from the southern 
boundary. Due to the proposed setbacks, the sixth storey is not clearly visible from the 
subject intersection and will be discernible from a distant vantage point and as such is 
not considered to result in unreasonable bulk to the proposed development.  
 

b) Are there sufficient environmental planning grounds to justify contravening the 
development standard and therefore is the applicant’s written justification well 
founded? 

 
Applicant’s justification:  
 
- The proposal remains consistent with the underlying objectives of the control. In 

addition to the above it is noted that the development, including the departure to 
the height control enables the following to occur which demonstrates environmental 
planning grounds to support the numerical non-compliance. 

 
- Adopt an appropriate Urban Form: The additional height provides an appropriate 

transition between the B6 land and the adjoining R4 land, with the current design 
providing appropriate separation to the south to ensure that a transition of scale is 
achieved and that privacy impacts and overshadowing impacts are mitigated. Given 
the level of separation proposed there will be no unreasonable privacy impacts to 
adjoining properties and the shadow analysis submitted indicates that the level of 
overshadowing to the residential flat buildings is acceptable. It is considered that 
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this area will serve as a transition between commercial and residential land uses 
and act as a bridge that links these higher density and low density areas together 
whilst also providing an appropriate gateway entry to the Merrylands Town Centre 
that will help to sustain and enhance its growth and function. The amendment 
facilitates the reduction in the amount of building height at the rear of the site where 
it interfaces with a 3 storey residential flat building and to reduce the privacy and 
overshadowing impacts. Therefore, the adoption of a 4/5/6 storey form is a suitable 
design response on the site to respond to the site context. 

 
- To reinforce the intersection of Merrylands Road and Cambridge Street through 

greater height that then transitions down at the rear to present a suitable urban 
design response. This demonstrates that there are sufficient environmental 
planning grounds to justify the departure from the control. 

 
Planner’s comment:  
 
Given that the proposed development responds to the site and does so without unduly 
compromising relationships with adjoining development, and does not unduly 
compromise other relevant controls, the proposal is considered to be consistent with 
the objectives of building height, and development within the B6 Enterprise Corridor. 
In this regard, the exception is well founded and can be supported. 
 
In addition to this, as discussed above, following legal advice for road widening (1.5m 
wide to Cambridge Street side) required by the HDCP 2013, an Offer to prepare a 
Voluntary Planning Agreement in exchange of proposed height (20m), which equates 
to 4 additional units and sixth storey, was made to Council. This was supported in-
principle by Council in April 2021. 
 
Conclusion: 
 
Council is satisfied that the applicant’s written request has adequately addressed the 
matters required to be demonstrated by clause 4.6 subclause (3).  Council is further 
satisfied that the proposed development will be in the public interest because it is 
consistent with the objectives of the particular standard and the objectives for 
development within the zone in which the development is proposed to be carried out.  
It is the view of Council Officers that justification provided is satisfactory and having 
considered the application on its merit, the exception to the maximum Height of 
Building development standard is considered acceptable in this instance.  
 
The provisions of any proposed instrument that is or has been the subject (EP&A 
Act s4.15 (1)(a)(ii)) 
 
(a) Draft State Environmental Planning Policy (Environment)  
 
The draft SEPP relates to the protection and management of our natural environment 
with the aim of simplifying the planning rules for a number of water catchments, 
waterways, urban bushland, and Willandra Lakes World Heritage Property. The 
changes proposed include consolidating the following seven existing SEPPs: 
 

• State Environmental Planning Policy No. 19 – Bushland in Urban Areas 
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• State Environmental Planning Policy (Sydney Drinking Water Catchment) 
2011 

• State Environmental Planning Policy No. 50 – Canal Estate Development 

• Greater Metropolitan Regional Environmental Plan No. 2 – Georges River 
Catchment 

• Sydney Regional Environmental Plan No. 20 – Hawkesbury-Nepean River 
(No.2-1997) 

• Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005 

• Willandra Lakes Regional Environmental Plan No. 1 – World Heritage 
Property. 

 
The draft policy will repeal the above existing SEPPs and certain provisions will be 
transferred directly to the new SEPP, amended and transferred, or repealed due to 
overlaps with other areas of the NSW planning system. 
 
Changes are also proposed to the Standard Instrument – Principal Local 
Environmental Plan. Some provisions of the existing policies will be transferred to new 
Section 117 Local Planning Directions where appropriate. 
 
(b) Draft Cumberland Local Environmental Plan (Draft CLEP)  

 
The Draft Cumberland Local Environmental Plan (Draft CLEP) has been prepared by 
Cumberland Council to provide a single planning framework for the future planning of 
Cumberland City. The changes proposed seek to harmonise and repeal the three 
existing LEPs currently applicable to the Cumberland local government area, those 
being: 
 

• Holroyd Local Environmental Plan 2013, 

• Parramatta Local Environmental Plan 2011, and 

• Auburn Local Environmental Plan 2010. 
 

The current planning controls for the subject site, as contained within the Holroyd LEP 
2013 are not proposed to change under the Draft CLEP. The proposed development 
is not affected by any relevant Draft Environmental Planning Instruments. 
 
The provisions of any Development Control Plans (EP&A Act s4.15 (1)(a)(iii)) 
 
The Holroyd DCP provides guidance for the design and operation of development to 
achieve the aims and objectives of the HLEP 2013. 
 
A comprehensive assessment and compliance table is contained in Attachment 7. 
 
The following table highlights relevant clauses and non-compliances with the DCP, 
which relate primarily to Sunlight access, Floor to ceiling height, height in storeys, front 
setbacks, Street wall height and Balcony size. and the variations sought are 
considered satisfactory on merit in this instance: 
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Figure 6 –Holroyd DCP 2013 Compliance Table 

 

Clause Control Proposed Complies 

PART B – RESIDENTIAL CONTROLS 

1.8 Sunlight Access  

 1 main living area of 
existing adjacent 
dwellings to receive 3 
hours direct sunlight 
between 9am and 4pm, 
22 June 

296 Merrylands Road 
Due to the orientation of property 
at 296 Merrylands Road, the 
proposal will not have any 
additional adverse impacts to the 
2 eastern units and they will 
achieve solar access between 
9am and 11pm. However, due to 
the proposed 6 storey structure 
(from existing single storey 
dwelling) solar access to the 2 
western units will be reduced and 
these units will achieve less than 
3 hours of solar access on winter 
solstice.  
 
However, this is considered 
acceptable as: 
- The non compliance is a 

function of the allotment 
orientation, as the 
neighbouring site is located 
immediately to the east of the 
subject site. 

- Adequate efforts have been 
made such as over 6m 
setback of the upper levels 
(levels 1 -5) from the east to 
minimise the effect. 

- Avoiding overshadowing 
impacts, whilst enabling 
development for a mixed-use 
proposal, to satisfy the zone 
intent is not possible without 
delivering a significant 
underdevelopment on the 
subject site. 

- Additionally, the proposed built 
form and setbacks do not 
result in any unreasonable 
impact to the character of the 
area and contributes positively 
to the street scape. 

No, 
however 
considered 
acceptable.  
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- Having regard to the above, 
the noncompliance is 
acceptable, given the lot 
orientation, design of the 
development proposal that 
meets the building envelope 
controls.  
i)  

4-6 Cambridge Street  
This property is located to the 
south of the subject site. The 
shadow diagrams provided by the 
applicant indicates that the 
eastern units and the western unit 
to the second floor (to the south 
elevation) achieve solar access 
for over 3 hours between 9am and 
12pm. 
 
However, the western first floor 
unit (to the south elevation), 
receives solar access for 2 hours 
between 9am and 10am and 
between 2pm and 3pm, which is 
inconsistent with the DCP 
provisions.  

ii)  
Notwithstanding the above, it is 
noted that 3m setback is provided 
for the ground level and the upper 
levels (1 to 5) are setback by over 
6m from the southern boundary.  

iii)  
Awing to the orientation of the 
neighbouring property, 
compliance with the solar access 
provision of the DCP will require 
significant reduction of the 
proposed built form, which is not 
considered reasonable.  

iv)  
The proposed built form and 
setbacks do not result in any 
unreasonable impact to the 
character of the area and 
contributes positively to the street 
scape. In light of the above, the 
minor non-compliance is 
considered acceptable.  

v)  
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1 Burford Street: 
Due to its location (to the east) in 
relation to the subject site, 
proposed development does not 
result in any unreasonable 
adverse shadow impacts to 1 
Burford Street between 9am and 
1pm and the solar access to its 
POS and balconies will remain as 
existing.  
 
The resultant shadow impact will 
only occur for 1 hour between 
2pm and 3pm, which his 
considered acceptable.  

PART C – COMMERCIAL, SHOP TOP HOUSING AND MIXED USE CONTROLS 

1.3  Building Height  

 Maximum building 
height in storeys shall be 
provided in accordance 
with the table below: 

Permitted Height 
(storeys) 

Height Storeys 

17m 4 
 

The subject site has a 17m / 4 
storey height maximum. 
 
The proposed overall height is 
20m / 6 storey.  
 
The proposal seeks to provide 
habitable floor space at level 5 (6th 
storey) which also exacerbates 
the non-compliance with the LEP. 
However, as discussed elsewhere 
in the report, there are no 
resultant unreasonable adverse 
amenity impacts to the adjoining 
properties.  
 
Additionally, the design of the 6th 
storey is such that it is setback by 
over 3m from the northern and 
western facades, making it 
discernible from distant vantage 
points.  
 
Furthermore, as indicated by 
Figures 6 and 9 above, an existing 
mixed use development at 306 
Merrylands Road also 
accommodates a 6 storey scale, 
which is consistent with the 
proposed design and as such the 
scale of the proposed 
development is considered to be 

No 
However, 
considered 
acceptable. 
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compatible with the character of 
the streetscape. 
 
In light of the above, the non-
compliance with the number of 
storeys control is assessed as 
acceptable.  

 Min. floor to ceiling 
height of commercial 
development / 
component: 
 

Floor Min. 
Floor 
to 
Ceiling 

Ground 
Floor 

3.5m 

First Floor 3.3m 

All other 
floors 

2.7m 

 

The proposed ceiling heights are 
as follows: 
 

• Ground floor – 3.7m 

• Levels 1, 2, 3 & 4 – 2.7m 
 
The floor to ceiling height for the 
first floor is inconsistent with the 
DCP provisions by 0.5m. 
 
This provision generally seeks to 
provide flexibility in the use of the 
first floor of the development. 
However, as indicated on the 
plans, the first floor of proposed 
development is to be used for 
residential purposes and the 2.7m 
floor to ceiling height for 
residential purposes is considered 
adequate. 
 
Additionally, if the proposal was to 
be amended to achieve 
compliance with the DCP 
provision, it would result in 
intensification of the breach of the 
height of building provision of 
HLEP 2013, and in turn it may 
result in unreasonable amenity 
impacts to the neighbouring 
properties. Also, an additional 
0.5m height of building would not 
be consistent with the character of 
the area.  
 
In light of the above, proposed 
minor departure from DCP control 
is considered acceptable. 

1.4 Setbacks, Separation and Depth 

 Upper storey setback 

 Street wall height of 3 
storeys (11-14m) is 
required for all 

Street wall height of 5 storey (up 
to 17m) is proposed. The 6th 
storey is setback by over 3m from 

No 
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commercial 
development and mixed 
use development, 
unless otherwise stated 
in site specific controls. 

the north and west elevation and 
is discernible from distant vantage 
point. 
 
Being a corner lot, departure from 
the street wall height control will 
not result in any overshadowing 
impacts to any other residential 
areas and the public domain and 
will allow an outlook to and 
surveillance of the street. 
 
Proposed design and the use of 
different materials and 
fenestrations/ balconies provides 
a design that is compatible with 
the character of the area. 
 
In addition, it is noted that a new 
development across the road from 
subject site at 306 Merrylands 
Road also consists of 6 storeys, 
with a 4 storey wall height control. 
 
In light of the above, the built form 
of proposed 6 storey development 
is considered consistent with 
existing streetscape, which in the 
absence of any unreasonable 
amenity impact is acceptable.  

However, 
considered 
acceptable. 

3.0 Design and Building Amenity 

3.2 Façade Design and Building Materials 

 All walls are to be 
articulated via windows, 
verandahs, balconies or 
blade walls. Articulation 
elements forward of the 
building line max. 
600mm. 

The proposed facades of the 
development are adequately 
articulated with fenestrations and 
balconies. However, the 
balconies extend greater than 600 
mm forward of the building line on 
both street elevations. 
Notwithstanding the non-
compliance, these balconies 
provide weather protection and 
are compatible with the character 
of the area. Additionally, the 
balconies are unlikely to create 
any unreasonable impact to the 
visual quality of the street or to the 
amenity of the locality.  
 

No 
However 
considered 
acceptable. 
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In light of the above, the minor 
non-compliance is considered 
acceptable.  

 
The provisions of any planning agreement that has been entered into under 
section 7.4, or any draft planning agreement that a developer has offered to enter 
into under section 7.4 (EP&A Act s4.15(1)(a)(iiia)) 
 
Following legal advice for road widening (1.5m wide along Cambridge Street) required 
by the HDCP 2013, an offer to prepare a Voluntary Planning Agreement in exchange 
for an increase in height to 20m, which equates to 4 additional units and a sixth storey, 
was made to Council.  

The proposed Offer includes:  

• Design and construction of the road widening by the developer.  

• Subdivision and dedication of land subject to road widening to Council 
(approximately 97sqm).  

The Offer was presented to Council in April 2021 and supported in-principle. As part 
of the application, a condition will be imposed for the preparation and finalisation of a 
Voluntary Planning Agreement in accordance with the proposed Offer. 
 
The provisions of the Regulations (EP&A Act s4.15 (1)(a)(iv)) 
 
The proposed development raises no concerns as to the relevant matters arising from 
the Environmental Planning and Assessment Regulations 2000 (EP&A Reg). 
 
The Likely Environmental, Social or Economic Impacts (EP&A Act s4.15 (1)(b)) 
 
It is considered that, subject to the recommended conditions, the proposed 
development will have no significant adverse environmental, social or economic 
impacts in the locality. 
 
The suitability of the site for the development (EP&A Act s4.15 (1)(c)) 
 
The subject site and locality is not known to be affected by any natural hazards or other 
site constraints likely to have a significant adverse impact on the proposed 
development. Accordingly, it is considered that the development is suitable in the 
context of the site and surrounding locality. 
 
Submissions made in accordance with the Act or Regulation (EP&A Act s4.15 
(1)(d)) 
 
Advertised  Mail  Sign  Not Required  

 
In accordance with Council’s notification requirements contained within the Holroyd 
DCP 2013, the proposal was publicly notified for a period of 21 days between 15 
January 2021 and 5 February 2021. The notification generated four submissions in 
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respect of the proposal with nil disclosing a political donation or gift. The issues raised 
in the public submissions are summarised and commented on as follows: 
 

Issues Planner’s comments 

The existing structures have asbestos as 
they are built of old fibro sheets. How are 
the neighbours protected from the 
asbestos dust and dust while the 
demolition work is being carried out? 

While there is expected to be some 
impacts during construction of the 
development, conditions will be imposed 
to ensure any building work including 
demolition of existing dwelling is carried 
out in accordance with the relevant 
standards by appropriately qualified 
person and within restricted hours of 
work in order to preserve the amenity of 
adjoining properties.   

Does Council arrange for an inspection of 
our property, inside and out, before work 
starts? And In case there is damage to 
our property after the work is completed 
how is this addressed? 
 
Would council consent to include all 
appropriate provisions required for 
construction access to mitigate and have 
minimal impact on land and building of 
neighbouring properties such as 
provisions to mitigate sinking holes, 
damage to our land and property such as 
foundations etc. 

Council is not required to arrange an 
inspection of neighbouring properties 
prior to the work commencing. However, 
in order to minimise any unreasonable 
impacts to the neighbouring properties 
during construction, conditions requiring 
dilapidation report for adjacent 
properties is recommended.  

Street parking is currently very limited on 
this particular block due to the new gym 
on the corner of Burford Street and 
Merrylands Road. The new development 
should not have a shopfront & it will 
contribute to local congestion.  
 

The proposal seeks approval for two 
basement levels accommodating 
parking spaces. The number of parking 
spaces for both the residential and 
commercial uses, including visitor 
parking spaces, are considered 
satisfactory.  

A six storey building will cast a shadow 
over 1 Burford Street. The four units 
facing the building from my complex will 
be affected adversely. 
I would like to know how my unit will be 
affected by the proposed site.  It appears 
the shadow diagrams are for ground 
level, my unit is situated on level 3.  I 
would like to see sun diagrams 
throughout the year, Spring, Summer, 
Autumn and Winter. 
 

In accordance with the DCP, the 
applicant provided shadow diagrams in 
plans and elevation (for the property to 
the south) for winter solstice as per 
DCP/ADG requirements.  
 
As indicated in the shadow diagrams 
and as discussed above under the body 
of the report, the resultant minor 
overshadowing impacts of the 
neighbouring properties are considered 
acceptable.  

Balconies of subject site need to be a 
sufficient distance away from the 
balconies at the rear of the building. 

Sufficient setbacks, consistent with the 
ADG are provided, which are supported. 
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Over development of the site. 
 

The proposed development is consistent 
with the maximum permissible FSR for 
the subject stie under HLEP. 
Additionally, as discussed elsewhere in 
the report, the non-compliance with the 
height of building control is considered 
acceptable in light of the existing 
development across the street and in the 
absence of unreasonable impacts to the 
neighbouring properties.  

What the zoning for 296 Merrylands 
Road will be in the future as I have 
noticed this is not part of the 
proposed development plans.  

Zoning at this location is based on mixed 
use development, and is anticipated to 
continue in this form.  

Acoustic/ Privacy impacts 
Are the windows going to be double 
glazed to reduce noise?  The large 
balcony, where does this sit in relation to 
neighbouring balcony to south.   
Resultant adverse acoustic and privacy 
impacts. 

The proposed setbacks are generally 
consistent to minimise overlooking of the 
neighbouring properties. Additionally, 
1.5m high privacy screens are proposed 
to the eastern side balconies and no 
balconies are proposed to the southern 
façade to minimise privacy issues.  

 
The public interest (EP&A Act s4.15(1)(e)) 
 
In view of the foregoing analysis it is considered that the development, if carried out 
subject to the conditions set out in the recommendation below, will have no significant 
adverse impacts on the public interest. 
 
Cumberland Local Infrastructure Contributions Plan 2020 
 
The development would require the payment of contributions in accordance with 
Cumberland Local Infrastructure Contributions Plan 2020. 
 
In accordance with the Contribution Plan a contribution is payable, pursuant to Section 
7.11 of the EP&A Act, calculated on the cost of works. A total contribution of 
$571,397.00 would be payable prior to the issue of a Construction Certificate. 
 
Disclosure of Political Donations and Gifts 
 
The applicant and notification process did not result in any disclosure of Political 
Donations and Gifts. 

CONCLUSION: 

The development application has been assessed in accordance with the relevant 
requirements of the Environmental Planning and Assessment Act 1979, State 
Environmental Planning Policy No. 55 – Remediation of Land, State Environmental 
Planning Policy (Building Sustainability Index: BASIX) 2004, State Environmental 
Planning Policy (Infrastructure) 2007, State Environmental Planning Policy No. 65 
(SEPP 65) – Design Quality of Residential Apartment Development, Draft Cumberland 
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Local Environmental Plan, Holroyd Local Environmental Plan 2013 and the Holroyd 
Development Control Plan 2013 considered to be satisfactory for approval subject to 
recommended conditions. However, variations in relation to the Height of Building 
under the HLEP 2013 is sought. 

Having regard to the assessment of the proposal from a merit perspective, Council 
may be satisfied that the development has been responsibly designed and provides 
for acceptable levels of amenity for future residents. It is considered that the proposal 
successfully minimises adverse impacts on the amenity of neighbouring properties. 
Hence the development, irrespective of the departures noted above, is consistent with 
the intentions of Council’s planning controls and represents a form of development 
contemplated by the relevant statutory and non-statutory controls applying to the land. 

For these reasons, it is considered that the proposal is satisfactory having regard to 
the matters of consideration under Section 4.15 of the Environmental Planning and 
Assessment Act 1979, and the development may be approved subject to conditions. 
 

REPORT RECOMMENDATION: 

1. That the Clause 4.6 variation request to vary the Height of Building 
development standard, pursuant to the Holroyd LEP 2013, be supported. 

2. That Development Application No. DA2020/0791 for demolition of 
existing structures and construction of a six storey mixed use 
development comprising 42 residential units and six commercial 
tenancies over basement car parking on land at 298 Merrylands Road 
Merrylands  NSW  2160 be deferred commencement approved subject to 
attached conditions. 

3. Persons who have lodged a submission in respect to the application be 
notified of the determination of the application. 

 

ATTACHMENTS 

1. Draft Notice of Determination ⇩  
2. Architectural Plans ⇩  

3. Statement of Environmental Effects & Clause 4.6 Variation Request ⇩  
4. Submissions Recieved ⇩  
5. Apartment Design Guide Compliance Table ⇩  
6. Holroyd Local Environmental Plan 2013 Compliance Table ⇩  
7. Holroyd Development Control Plan 2013 Compliance Table ⇩   
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