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8 May 2019

A meeting of the Cumberland Local Planning Panel will be held at 11:30am at the
Merrylands Administration Building, 16 Memorial Avenue, Merrylands on
Wednesday, 8 May 2019.

Business as below:

Yours faithfully

Hamish McNulty
General Manager

ORDER OF BUSINESS

Receipt of Apologies
Confirmation of Minutes
Declarations of Interest
Address by invited speakers
Reports:

- Development Applications
- Planning Proposals

6. Closed Session Reports

arwnNE
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Item No: LPP026/19

SECTION 4.55(2) MODIFICATION FOR 10 GUERNSEY ROAD, GUILDFORD

Responsible Division: Environment & Planning

Officer: Manager Development Assessment

File Number: DA 2012/122/3

Application lodged 14 January 2019

Applicant Urbanesque Planning

Owner Messers J and M Shi

Application No. 2012/122/3

Description of Land Lot 10 in DP7419; 10 Guernsey Road, Guildford

Proposed Section 4.55(2) modification to remove trial period

Development requirements and increase hours of operation of an
existing sex services premises to 24 hours and 7 days a
week.

Site Area 408.77m?

Zoning IN2 7 Light Industrial

Principal

Development Minimum Lot Size: 1200sgm i No change sought

Standards

Disclosure of political | Nil disclosure
donations and gifts

Heritage The subject site does not contain a heritage item, is not

located within the vicinity of a heritage item or within a
heritage conservation area.

Issues 1 Validity of consent

1 24 Hour Operation

SUMMARY:

1.

DA2012/122/1 was lodged on 3 April 2012 for alterations and addition to
building for use as a brothel. This application was approved under Delegated
Authority on 3 October 2012.

A Section 4.55(1A) application was lodged on 14 August 2018 and withdrawn
by the applicant on 4 September 2018 for modification to existing brothel to
operate 24 hours 7 days. This application was withdrawn as it failed to
demonstrate the validity of the original consent.

The subject modification application is for the deletion of condition number 9 of
the consent which limits the brothel operation to a 12 month trial and for
condition number 69 to be updated to allow for 24 hour operation, 7 days per
week. The application was accompanied by documentation from Minter Ellison
providing legal evidence as to the validity of the original consent, at Attachment

The application was notified to surrounding properties from 12 to 26 February
2019, a site notice was placed on the site and was advertised in the local paper.
No submissions were received as a result of the notification.
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5. The application is being reported to the Cumberland Local Planning Panel
(CLPP) for determination as it is a sensitive development type being for the
purpose of sex services premises.

6. The subject application has been assessed against the relevant provisions of
the Environmental Planning and Assessment Act 1979, Holroyd Local
Environmental Plan 2013 and the Holroyd Development Control Plan 2013.

7. No variations are sought by the subject application.

8. The application is recommended for approval subject to the conditions in the
draft determination at Attachment 2.

REPORT:

Subject Site and Surrounding Area

The subject site is known as 10 Guernsey Road, Guildford and is legally described
as Lot 10 in DP 7419. The subject site is located on the southern side of Guernsey
Road. The site is rectangular in shape with a frontage of 12.19m to Guernsey Road
(replicated for the rear boundary) and an eastern and western side boundary
dimension of 33.53m and a total site area of 408.77m2. The site is occupied by the
existing approved single storey brothel within an industrial style building.

Aerial view of the locality with subject site shown hatched. Source: Cumberland
Council 2019

Zoning map. Source: Cumberland Council 2019
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Application History
Date Action
14 January 2019 DA 2012/122/3 lodged with Council
8 February 2019 The application was referred externally to:

- New South Wales Police
The application was referred internally to:

- Environmental Health Unit
12 to 26 February|Application placed on public notification for 21 days
2019
15 February 2019 Legal opinion sought from Council General Counsel as to
validity of consent.
8 May 2019 Application referred to CLPP for determination

Applicant és Supporting Statement

A Statement of Environmental Effects prepared by Urbanesque Planning, dated 4
January 2019 was submitted with the application and can be view at Attachment 3.

Contact With Relevant Parties

The assessing officer has undertaken an inspection of the subject site and has been
in contact with the applicant throughout the assessment process.
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C

Internal Referrals

Environmental Health

Satisfactory subject to conditions applied under previous consent.
External Referrals

New South Wales Police

The application was referred to NSW Police for comment who advised that the
operation is deemed Moderate-Major crime risk. The NSW Police have provided
further updated CPTED principles and conditions to apply to the subject modification.
It is thus recommended that condition number 1 be updated to reflect the NSW
Police referral advice received on 4th March 2019.

Planning Assessment

Section 4.55(2) of the Environmental Planning and Assessment Act 1979 (EP &
A Act)

Pursuant to Section 4.55(2), a consent authority may, on application being made by
the applicant or any other person entitled to act on a consent granted by the consent
authority and subject to and in accordance with the regulations, modify the consent if:

Requirement Comment

(a) Itis satisfied that the development to The development as proposed to be
which the consent as modified relates is modified is substantially the same
substantially the same development as the | as the development for which

development for which the consent was
originally granted and before that consent
as originally granted was modified (if at
all), and

consent was originally granted. The
proposal provides for a change in
hours of operation to the approved
brothel.

(b)

it has consulted with the relevant Minister,
public authority or approval body (within
the meaning of Division 4.8) in respect of a
condition imposed as a requirement of a
concurrence to the consent or in
accordance with the general terms of an
approval proposed to be granted by the
approval body and that Minister, authority
or body has not, within 21 days after being
consulted, objected to the modification of
that consent, and

The modified proposal was referred
to NSW Police for comment. No
objections were raised by the referral
bodies beyond conditions
recommended to be imposed.

(©)

it has notified the application in
accordance with:

(i) the regulations, if the regulations so
require, or

(i) a development control plan, if the
consent authority is a council that has

The application was notified for 14
days from 12 to 26 February 2019, in
accordance with HDCP 2013.
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made a development control plan that
requires the notification or advertising of
applications for modification of a
development consent, and
(d) It has considered any submissions made No submissions were received in

concerning the proposed modification
within the period prescribed by the
regulations or provided by the
development control plan, as the case may
be.

Subsections (1) and (1A) do not apply to such
a modification.

response to the notification period.

(3) In determining an application for
modification of a consent under this section,
the consent authority must take into

consideration such of the matters referred to in
section 4.15(1) as are of relevance to the
development the subject of the application.

The provisions of the applicable EPIs
are discussed elsewhere in this
report.

The provisions of the applicable DCP
are discussed elsewhere in this
report.

There are no planning agreements or
draft planning agreements related to
this application.

There are no relevant matters
referred to in the regulations.
The likely impacts of the

development as proposed to be
modified are considered satisfactory.

The site is considered to be suitable
for the development as proposed to
be modified.

No submissions were received as a
result of the notification.

Approval of the subject application is
not contrary to the public interest.

(4) The modification of a development consent
in accordance with this section is taken not to
be the granting of development consent under
this Part, but a reference in this or any other
Act to a development consent includes a
reference to a development consent as so
modified.

Noted
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Validity of the Consent

Concern was raised as to the validity of the existing consent given that condition
number 9 had not been removed by way of a modification application within the 12
month period from initial operation of the brothel. The applicant provided their legal
advice to support their application which can be viewed at Attachment 4.

Council 6s Gener al Co uns e ldenpadadce asdietde validitg i r o0 wi
of the consent and whilst relying on differing judicial precedents agreed in essence
that the subject consent is legally valid and a S4.55 modification can be lodged and
determined for the original consent on site.
Section 4.15 of the Environmental Planning and Assessment Act 1979 (EP & A
Act)
Environmental Planning Instruments
The following Environmental Planning Instruments are relevant to the assessment of
the subject application:
a) State Environmental Planning Policy No 551 Remediation of Land (SEPP
55)
The requirement at clause 7 of SEPP 55 for Council to be satisfied that the site is
suitable or can be made suitable to accommodate the proposed development was
considered under the original application. The proposed modifications do not include
any building or ground works which will raise any new concerns about potential
contamination.
b) Holroyd Local Environmental Plan 2013 (HLEP 2013)
The proposal is defined as O6ésex servi pr
2013 . 6Sex Services Premisesd aft kightnradstriagh e r mi s ¢

zone which applies to the land. However, as the consent is considered lawful and
active it provides for existing use rights. Furthermore the proposed modification is
consistent with the objectives of the IN2 zone.

The proposed modifications do not result in any change to the maximum lot size,
which is the only development standard applicable to the subject site.

Development Control Plans

a) Holroyd Development Control Plan 2013

HDCP 2013 contains general controls which relate to all developments under Part A,
and Part D contains Planning Controls for Brothels. Below is a discussion of the
relevant provisions of the HDCP2013, Attachment 1 contains a full assessment
against the planning controls for Sex Services Premises
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Cl 14.3 7 Time Limited Consents and Cl14.6 Hours of Operation apply to the subject
modification.

8.1 Time Limited Consent:

A 12 month trial period may be applied to any brothel consent as a result of this
clause. Accordingly, under the original approval such a trial period was enforced by
way of Condition no. 9.

It is considered that a standalone request to remove the 12 month trial condition of
consent (Condition No0.9) is fair and reasonable, given that there has been no
reported disturbance in the | ocality as a re

However, the subject application includes a proposed extension of trading hours from
9am to 11pm 7 days a week, to 24 hours, 7 days a week. In conjunction with C3,
which states:

C3. Council may also impose conditions of consent relating to the hours of
operation. This will also be the subject of review after 12 months. If after the 12
month trial, the approved hours of operation are causing a disturbance in the
neighbourhood, the Council may further restrict operating hours.

a 12 month trial period is recommended to be utilised for the changed trading hours.
This is considered necessary, to ensure the ability to review and manage accordingly
any impact the increased hours will have on the locality and neighbouring properties.

As such Condition Number 9 is recommended to be deleted and Condition Number
69 include a 12 month trial period as part of any approval in accordance with the
conditions in the draft determination at Attachment 2.

8.3. 1 Hours of Operation:

There are no specific standards imposed in relation to the operational hours of a sex
services premises at the subject site, with hours subject to a merits based
assessment. The objectives of this section of the DCP relate to hours of operation
having the least impact on the community, the environment and nearby land uses.

Given the subject site is located within an industrially zoned area with the nearest
residential properties located approximately 190m from the subject site, there is
unlikely to be any impact as a result of the increased hours of operation on these
dwellings.

Page 11



« ggﬂE‘ECTEAND Cumberland Local Planning Panel Meeting
8 May 2019

Zoning map excerpt detailing Residential Zone at Carrington Road. Source:
Cumberland Council 2019

1 169

12-26

179 xV?\

Further to this, the industrial nature of the adjoining properties mean that the
extended operating hours will have minimal impact on their ability to continue to

operate.

It is considered that per the referral commentary from internal and external bodies

and given the industrial zoning and land use surrounding the subject site i coupled
with no reported disturbances caubs24couby t he

operation, 7 days per week is appropriate, subject to the inclusion of a 12 month trial
period.

As such, it is recommended that Condition Number 69 be reworded as part of any
approval in accordance with the conditions in the draft determination at Attachment 2.

Any planning agreement that has been entered into under section 7.4, or any
draft planning agreement that a developer has offered to enter into under

section 7.4

There is no planning agreement or draft planning agreement associated with the
subject Development Application.

The provisions of the Regulations
The regulations do not proscribe any relevant matters for consideration.

Any coastal zone management plan (within the meaning of the Coastal
Protection Act 1979)

There is no Coastal Zone Management Plan applicable to the subject site
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The likely impacts of the development

The likely environmental, social and economic impacts of the development have
been assessed and are considered satisfactory.

The suitability of the site for the development

The site is considered suitable for the proposed development.

Submissions made in accordance with the Act or Regulation

Advertised (newspaper) [X] Mail [X] Sign X Not Required []

In accordance with Part E - Public Participation of HDCP 2013, the proposal was
publicly notified for a period of 14 days between 12 and 26 February 2019. As a
result of the notification, Council received no public submissions.

Section 7.11 of The Environmental Planning & Assessment Act 1979

The subject development does not attract development contributions in accordance
with Holroyd Section 94 Development Contributions Plan 2013.

Accordingly no condition was imposed on the original consent requiring payment of
contributions, nor is there any required condition under the subject application.

The public interest

The public interest is served by permitting the orderly and economic use of land, in a
manner that is sensitive to the surrounding environment and has regard to the
reasonable amenity expectations of surrounding land users. In view of the foregoing
analysis, it is considered that approval of the proposed development would not be
contrary to the public interest.

Disclosure of Political Donations and Gifts

The NSW Government has introduced disclosure requirements for individuals or
entities with a relevant financial interest as part of the lodgement of various types of
development proposals and requests to initiate environmental planning instruments
or development control plans.

The application and notification process did not result in any disclosure of Political
Donations or Gifts.

CONCLUSION:

The development application has been assessed in accordance with the relevant
requirements of the Environmental Planning and Assessment Act 1979, Holroyd
Local Environmental Plan 1991, Holroyd Local Environmental Plan 2013, Holroyd
Development Control Plan 2007 and the Holroyd Development Control Plan 2013
and is considered to be satisfactory.
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CONSULTATION:

There are no further consultation processes for Council associated with this report.

FINANCIAL IMPLICATIONS:

There are no further financial implications for Council associated with this report.

POLICY IMPLICATIONS:

There are no policy implications for Council associated with this report.

COMMUNICATION / PUBLICATIONS:

The final outcome of this matter will be notified in the newspaper. The objectors will
also be notified in writing of the outcome.

REPORT RECOMMENDATION:

That development application DA 2012/122/3 for modification to remove trial
period requirements and increase hours of operation of an existing sex
services premises to 24 hours and 7 days a week be approved subject to the
conditions within the draft notice of determination provided at Attachment 2.

ATTACHMENTS

HDCP 2013 Compliance Table g_
Draft Notice of Determination g_
Statement of Environmental Effects g_
Applicants Legal Advice g_

DA 2012/122 - Development Consent g_

arnE
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Criteria Comments Compliance

Part A — General Guidelines

3.1. Minimum Parking Spaces Yes | No N/A

Sex Services Premises:

Minimum Spaces Required 1 per 2
employee on the premises (1
suitable for disabled)

No changes proposed to
employee numbers.

O | O

Part D — Industrial Controls

8. Planning Controls for Sex Services Premises

Yes | No

N/A

C1. Development consents granted
to brothel applications may be
initially limited to a period of twelve
(12) months. At the completion of
this period, Council will re-evaluate
the proposal in terms of any
complaints received regarding the
approved operations, and
compliance with any conditions of
development consent.

Application seeks to remove the
time limited consent period for
the subject premises.

C2. If Council is satisfied that the
brothel has operated in an orderly
manner and with limited impact
upon surrounding and nearby land
uses, it shall then grant a permanent
development consent.

As per the submitted
documentation and referral
commentary. It is considered
appropriate to approve a
permanent development
consent.

C3. Council may also impose
conditions of consent relating to the
hours of operation. This will also be
the subject of review after 12
months. If after the 12 month trial,
the approved hours of operation are
causing a disturbance in the
neighbourhood, the Council may
further restrict operating hours.

Proposed 24hr operation 7 days
per week is considered
acceptable subjectto a 12
month trial with consent to revert
to existing approved hours at
end of trial if S4.55 application
not lodged seeking to remove
trial period.

C4. Where consent is granted, a
specified operator will be nominated
on the consent. Should the operator
change, Council must be notified
prior to work commencing. If the
number of sex workers, hours of
operation, or sighage are proposed
to be changed, a new development

No changes proposed to
operator.

application may be required.

8.1. Location, Access and Layout
MNote: Holroyd Local Environmental Plan 2013
for the purpose of a sex services premises are

indicates the areas in which development
a permissible use.

Yes | No

N/A

CB. Provide sufficient off-street
parking to cater for the specific
needs of the brothel having regard
to the scale of the activity and other
activities situated on the same

No changes proposed to parking
provision.

property.

LPP026/19 i Attachment 1
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